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=-—Upon commencing at 9:07 a.m. 

THE CHAIRMAN: Good morning. Be seated, 
please. 

MR. CASTRELET< eGOoG, morning, Mr. 
Chairman. 

THE CHAIRMAN: Good morning, Mr. 
Castrilli. Welcome back to the ongoing saga. 

MReECASTR CUE bose bnankwey OU. = lenOotrce sthac 
it's almost the one-year anniversary of the 
commencement of the proceedings. I am very pleased to 
be here on that occasion, as well as this is the 100th 
day of the hearings. 

THE CHAIRMAN: Well, I am sure they are 
both records we can all be proud of. I am not sure how 
many times we want to repeat it in the future, Dit. es 

MR. CASTRILLI: Somehow I feel certain 
there may be at least one more anniversary. 

THE CHAIRMAN: Before we commence with 
your motion, is there anybody in the room who has 
particularly turned out today for the exercise on 
scoping Panels 12 and 13 specifically? 

(no response) 

Okay. We will proceed in the order of 
hearing Mr. Castrilli's motion first and, subsequent to 


that we will deal with the scoping of those two panels 
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and, lastly, we will deal with the question of the 
Board taking the opportunity in September or October to 
go to the community hearings. 

MR. CASTRILLI: Thank you. 

Mr. Chairman, you should have before you 
quite a lot of paper. I want to sort out for you which 
part of that paper is our paper. It should be a 
Statement of Fact and Law dated April 12th, unbound. 

THE CHAIRMAN: I hate to start off with 
the first document, but I don't think I have got that 
first document. Wait a minute. 


MR. GASTRILLG: That's the book of 


authorities. 

THE CHAIRMAN: Right. Ours says March 
3lst. Is that the same one? 

MR CAS Riu: 9NO.w Ola els me sOrry vou 
are quite right, 2c does Say March 32. "No, i'mesorny, 


it does say April 12th on the last page. 

THE CHAIRMAN: Okay. 

MR. CASTRILLI: The Notice of Motion is 
dated March 31. 

THE CHAIRMAN: Right. 

Mic. -CASiNluui: sANd!) you Sniouldsalsomnave 
a Book of Authorities approximately an inch thick. 


THE CHAIRMAN: We have several of those; 
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yours is one. 

MRE CASI R iLL Teer es;. lenocice.. “Now, Mr. 
Chairman, I've written a fairly long Statement of Fact 
and Law and I don't think it would serve the purposes 
of the Board for me to restate everything that is in 
the Statement of Fact and Law. This day is going to be 
long enough as it is. 

I just want to be very briefly touch upon 
one or more points that are raised in the Statement of 
Fact And law and I, in fact, want to spend the bulk of 
this morning talking about and responding to the 
arguments that have been raised by my friends. I think 
all things considered, it would be a much more 
productive way to proceed than for me to restate what I 
will take you have already read in our factum. 

THE CHAIRMAN: Very well. Before we 
commence, Mr. Castrilli, perhaps we should just spend a 
moment and settle the order of presentation on this 
motion. 

As we understand it, and I don't know 
whether the parties have discussed this, but you would 
be proceeding first followed by Mr. Hunter who I 
understand, Ms. Palowski, has a difficulty. 

MS. PALOWSKI: He will not be attending 


today. 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 16630 
(Gastrill i) 


THE CHAIRMAN: Will not be attending at 
all today? 

MS. PALOWSKI: No. We will just be 
making a statement. 

THE CHAIRMAN: Sorry? 

MS. PALOWSKI: We will just be making a 
statement. 

THE CHAIRMAN: Very well. And then who 
is suggested to come following that, the Ministry? 

MR. CAMPBELL: Lethink, Mr. Chairman; 
counsel have discussed the matter and it's agreed that 
I would follow Mr. Hunter or whatever statement is made 
on behalf of his client, following which the industry 
would be heard, and concluding with counsel for 
Ministry of Natural Resources. 

THE CHAIRMAN: Very well. And is there 
anyone else in the room, other than the parties so 
named, who wish to address this motion? 

(no response) 

Okay. We will proceed in that order 
then. 

MRe CASTRILEL: @rhank yous Mrs Chairman, 
Very briefly to take you through the Statement of Fact 
and Law, you have the motion dated March 31, the relief 


of which is set again in the Statement of Fact and Law 
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in two different places. 

The argument which commences at page 10 
just begins with a brief constitutional framework 
discussion and the purpose of that discussion, Mr. 
Chairman, quite frankly was simply to indicate that 
pesticides and human health are areas of concurrent 
AULrsa1Tc uloll: 

I then outline at the beginning of page 
12 of the factum a brief summary of the Federal Pest 
Control Products Act outlining what it does and, more 
importantly, what it does not do. And among the things 
it does not do or does not require, it does not require 
the production of an environmental assessment, it does 
not authorize or permit hearings with respect to 
registration or re-evaluation of pesticides except in 
one very limited circumstance, and does not require an 
evaluation and review of alternatives. 

Commencing at page 13 of the factum is a 
review of the federal environmental assessment review 
process and, Mr. Chairman, very briefly the reason that 
that is included is simply to indicate that 
notwithstanding the existence of a federal 
environmental assessment process at the federal level, 
there is no requirement and there has not been a review 


of pesticides under that framework. 
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Page 14 begins a discussion of the 
Pesticides Act and essentially the same comments that 
apply or that were made with respect to the federal 
process apply to the provincial process as well. It's 
not an environmental assessment statute, no hearings 
occur and there is no obligation to deal with 
alternatives. 

At the bottom of pages 16 and 17 of the 
factum sl includesaplittlesbitmofe=tihar cangcal lt 
this =) DESticideshistony Jnkthisiprovince anoawhich We's 
clear that notwithstanding the existence of federal 
regulation, it is always open to a provincial body to 
impose more stringent requirements than exist at the 
federal level. And in the case of the example we set 
out at the bottom of pages 16 and 17, those more 
stringent requirements can include a complete -- in 
effect, a complete ban notwithstanding continued 
registration at the federal level. 

Commencing at the bottom of page 17 we 
set out for you the complete text of Section 5(3) of 
the Environmental Assessment Act and at paragraph 57 on 
page 18 a definition of the environment. The purpose 
of that discussion is simply to outline what the 
obligations are of a proponent under Section 5(3) and 


to outline that, in fact, the definition of environment 
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is broad enough to cover the issue of human health and, 
in light of Section 5(3), human health effects. 

Mr. Chairman, the remainder of the 
discussion on the Environmental Assessment Act which 
concludes at the top of page 23 simply is for the 
purpose of outlining what the further requirements of 
proponents are and obligations imposed upon the Board 
by its, in effect, stepping into the shoes of the 
Minister after a matter is referred to it for hearing. 

Now, I will be coming back to a number of 
these points when I get into my response to my friends' 
submissions. 

Commencing at page 23 we outline very 
briefly American legislation and jurisprudence in this 
area. And the purpose of doing that, Mr. Chairman, 
first of all as you'll note referring there - and all 
the case law there is in relation to the National 
Environmental Policy Act - that statute really can be 
said to be the progenator of what eventually became the 
Environmental Assessment Act in Ontario. There are 
some material differences in how it is in fact 
structured, but the basic tenant, the basic philosophy, 
the basic principles that one finds in the 
Environmental Assessment Act can in fact be found in 


the U.S. National Environmental Policy Act and it's for 
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that reason, Mr. Chairman, that we went on to discuss 
the case law we describe at the following pages which 
interprets the obligations of, in that case of that 
statute, federal agencies who are obligated to comply 
with NEPA, notwithstanding any other federal 
requirements that might exist 

And, in particular, the Calvert Cliffs 
decision and the Bergland decision outline the 
propositions that we set out in the Statement of Fact 
and Law particularly beginning at paragraphs 73 and 
running to paragraph 79. 

And I will be coming back to those in the 
context of my response to my friends, but I think the 
essence of the discussion and what I would like you to 
take from the discussion of those cases there, is 
really that notwithstanding the existence of federal 
requirements in the case of Berglin, for example, the 
fact that the pesticides at issue had been registered 
under their federal pesticide law, there is a clear and 
continuing obligation upon a federal agency to produce 
information regarding human health effects of the 
pesticides they propose to use in their national 
forests. 

And in our submission, Mr. Chairman, that 


parallel is precisely the parallel that applies in the 
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case before you. As I indicated before I will be 
coming back to that. 

Finally, at the bottom of page 27 
beginning with paragraph 81 and continuing to paragraph 
86 on page 30, I describe the British Columbia 
jurisprudence and the purpose of describing it is 
really substantially to distinguish it. I thought it 
was important to bring it to your attention, the fact 
that it does exist, but the burden of my comments are 
that you should not take account of it in the final 
instance. And the reason for that, Mr. Chairman, is 
that notwithstanding it talks about the existence of 
other federal and provincial laws - federal laws in 
that case - the statute that was being interpreted both 
in the Canadian Earthcare case and the Islands 
Protection Society case was not an environmental 
assessment statute; it did not require -- the statute 
itself did not require dealing with alternatives and 
did not have the other obligations with respect to 
reporting upon effects in the first instance that are 
clearly outlined in Section 5(3) of the Environmental 
Assessment Act. 

It's for those reasons that I suggest in 
those paragraphs that the B.C. case law is completely 


inapplicable in these circumstances and that the 
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American case law is both persuasive and far more 
applicable to the situation before us. 

That is essentially a brief overview of 
the factum itself. 

Now, for the next one to two hours I will 
be dealing with the responses of my friends in their 
various factums and I would like to deal with them 
under the following headings. And you can take it that 
I will be dealing with all three factums at the same 
time; the Ministry of Environment, Ministry of Natural 
Resources and OFIA, but the headings I will be dealing 
with them in are the following: 

Firstly, human health effects are 
Environmental Assessment Act concerns; secondly, the 
nature of the statutory obligations under the 
Environmental Assessment Act imposed upon the Ministry 
of Natural Resources -- 

THE CHAIRMAN: Sorry, what was that 
second one again? 

MR. CASTRILLI: The nature of the 
statutory obligations-- 

THE CHAIRMAN: Thank you. 

MR. CASTRILLI: --under the Environmental 
Assessment Act imposed upon the Ministry of Natural 


Resources; third, compellability of witnesses and the 
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requirement to produce evidence; and, fourth, the 
relevancy of prior federal and provincial approvals. 

Mr. Chairman, let me begin with the first 
issue I outlined. I have already mentioned this and 
I'll just repeat it as a jumping off point. 

tina lagqnuteote ther obiu gation, outlined” in 
Section 5(3) of the Environmental Assessment Act, there 
can be no doubt that human health effects are 
encompassed by the definition of environment. Now, 
what however has been the Ministry of Natural Resources 
approach to this issue? 

Now, Mr. Chairman, I trust you have a 
copy of what is Exhibit 4 before you, the Class 
Environmental Assessment. If you turn to page 93 of 
that document you will see an admission by the Ministry 
of Natural Resources that the use of herbicides and 
insecticides for tending and protection may create 
concerns for possible health effects among local 
residents and others and the sentence goes on. But as 
will be made clear in my comments, and indeed the 
admissions made by Ms. Murphy in her factum, the 
Ministry of Natural Resources is not calling any 
evidence with respect to this issue, save and except 
with respect to the issue of the federal and provincial 


regulatory regime regarding pesticides. 
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We say the Environmental Assessment Act 
requires more than that from the proponent. In 
paragraph 20, for example, of the Ministry of Natural 
Resources’ Statement of Fact and Law, the Ministry 
concedes that the potential human health effects of 
pesticides are a relevant enquiry for this Board. Two 
paragraphs later, in paragraph 22, the Ministry of 
Natural Resources proceeds to tell this Board that what 
its evidence will be is that there are other laws that 
deal with this issue and, therefore, this Board should 
not expect any further evidence from the Ministry on 
this matter. And there are similar comments in 
paragraphs 50, 51 and 52 of the Ministry factum. 

Now, in paragraph 32 of the Ministry's 
factum they allege that what we are complaining about 
is that the Ministry has not provided sufficient detail 
on the issue of potential human health effects. 

Well, with all due respect, I don't think 
that is the case. When we characterized the Ministry 
of Natural Resources’ evidence on this issue as wholly 
inadequate Win Your Notice "of Motion, “I-think it's fair 
to say we were being charitable. Any fair reading of 
the Ministry material - I'm talking now of Panels 12 
and Panels 13, as well as the Exhibit 4, the 


Environmental Assessment Document and, as well, the 
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very clear admissions of Ms. Murphy in the Statement of 
Fact and Law - one can only be led to the conclusion 
that evidence on potential human health effects of 
pesticides is wholly absent from the Ministry case. 

Now, if I could direct your attention to 
Volume I of the Panel 12 evidence -- excuse me, Panel 
13, page 76. You will note in paragraph 32 that what 
the Ministry notes is that in making choices between 
the various tending and protection options, the forest 
manager needs some basic information on potential 
effects of the pesticides that are registered and 
approved for use and, indeed, the Ministry proposes to 
give evidence on terrestrial and aquatic effects. 

However, having admitted that the forest 
manager needs information about the effects of these 
products, MNR has decided arbitrarily to deprive this 
tribunal and the public and the parties before this 
Board of any information about the potential human 
health effects of these products that the Ministry 
readily acknowledges are of public concern. 

hielse Our ssubmissaon se Mr eChavrman, “that 
the Environmental Assessment Act requires more than 
this from proponents and it is our further submission 
that this Board has the authority to require it. 


THE CHATRMAN 2 Mr Castradiny, Sidon’ t 
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want to pre-empt any of your argument, but how do you 
reconcile that position with the fact that if any of 
the opposition parties chose to call that evidence on 
their own, and if the Board felt that you were correct 
in your interpretation, the Ministry's case would just 
go in absent that evidence and the opposition could 
make their points, so to speak, on the evidence they 
wish to call and, on that basis, the Board would be 
required to make up its mind on the acceptability of 
the assessment, as opposed to the Board being entitled 
to the evidence and it's the Ministry's obligation to 
provide it? 

MR. CASTRILLI: Well, let me see if I 
understand what you mean by opposition. Do you mean by 
opposition my clients-- 

THE GCHATPRMANS* No: 

MR SGASTRILL I 8 "——or do -yous'mean “any of 
the other parties who might in fact be in support of 
the Ministry? 

THE CHAIRMAN: Any of the other parties. 

MR. CASTRILLI: Well, let's deal with us, 
FET) SLirst #) “Andwiedo deal wath «thiselater bute nae. 
certainly respond to your question now. 

Our role in this hearing is to produce 


rebuttal evidence. If there is nothing to rebut, 
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there's no evidence to call. So that takes care of us. 
And with respect to other parties, I 

don't know what my friend Mr. Campbell is planning on 

doing, perhaps he will tell you; I don't know what my 


friend Ms. Conk is planning to, do perhaps she will 
tell you. But my understanding from reading their 
factum - and perhaps you can draw your own conclusions, 
Mr. Chairman - if you look at paragraphs 40 and 41 of 
the OFIA factum it doesn't appear to me that they are 
planning on calling any evidence other than the 
evidence that the Ministry of Natural Resources is 
going to call which is simply: There is a federal and 
provincial regulatory regime out there, period, thank 
you very much. 

So in those circumstances, Mr. Chairman, 
it is my view that that does not constitute any 
evidence at all on the issue of human health effects. 

So we can talk about this now just as 
easily as talking about it later. I'm suggesting the 
reason why we brought the motion is that I believe it's 
an issue that should be dealt with now so that we don't 
come to a complete impasse much further down the line. 

THE CHAIRMAN: OKay. 

MRee CAST RT hike ym But lawaidbisbes coming back 


to that issue to elaborate on those points, but I 
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appreciate your comment. 

Now, Mr. Chairman, the Berglin decision 
which is referred to at paragraph 78 of our factum at 
page 26 interpreting the National Environmental Policy 
Act simply notes on this issue of human health effects 
that no subject -- paragraph 76 is -- sorry, paragraph 
18: Ysimatiethe whottom@totm page #26 “of four “Lacuum. Just 
quoting from the first line that we quote there: 

"No subject to be covered in an 

environmental assessment..." 

One can use our terminology instead of 
the iU2S. tternmanology: 

",...Can be more important than the 

potential effects of a government program 

upon the health of human beings." 

Now, having said that, let me go on to my 
second point. What are the statutory obligations on 
the Ministry of Natural Resources under this statute? 

Now, the Ministry argues both in its 
Panel 12 and Panel 13 evidence summaries that it is, 
and this Board should be entitled to rely upon the 
registration and process of the federal government 
under the Pest Control Products Act and the process 
with respect to classification under the Pesticides Act 


of Ontario fore the*purposes*of obtaining” approval for 
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LES UNGeHtLakiNng.ee AS aerestlty ots that, itesays that*it 
need not duplicate the obligations imposed upon, for 
example, registrants under federal law with respect to 
demonstrating human health safety of these products. 

Now, so that there's no misunderstanding 
about what it is we are asking in our relief, FFT is 
not asking the Ministry of Natural Resources to 
duplicate tests performed by pesticide registrants, but 
in terms of what the Environmental Assessment Act 
requires, one does not have to reinvent the wheel in 
order to comply with the statute. These products - and 
they are set out in our Statement of Fact and Law, 
there are nine of them - have never been subject to an 
environmental assessment under federal or provincial 
law, have not been the subject of hearings under either 
of those statutes, and have not been compared with 
alternatives in the manner set out by the Environmental 
Assessment Act. 

THE CHAIRMAN: Sorry, what was the last 
one again? 

MR. CASTRILLI: That none of the nine 
products have been compared with alternatives in the 
manner set out and required by the Environmental 
ASSESSMENGLFACT, 


MR. MARTEL: The second point, what was 
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that? The first one was never tested...? 

MRee CASTRiIfGLiIcgeThegtirst) oneswas never 
subject to an environmental assessment under federal or 
provincial law, and the second point was: Have not 
been subject to hearings under either federal or 
provincial law; and, the third one is: Have not been 
compared with alternatives in the manner set out and 
required by the Environmental Assessment Act. 

So quite simply, Mr. Chairman, we take 
the position that notwithstanding the existence of 
federal and provincial law, the Ministry now has a duty 
under the Environmental Assessment Act to report upon 
these matters to the Board, the parties and the public. 

And, Mr. Chairman, I guess the easiest 
way to think about this is to analogize three 
concentricscitrecles#vor threesdoughnutsment you. dikes 

The first and largest doughnut is the 
federal registration process. If you want to use the 
pesticide in Canada you have got to get through that 
first door and get a registration. Having gotten 
through that first door, all that really tells you is 
that that product is available for use in Canada. 

That brings you to the second doughnut 
and that doughnut is Ontario and the Pesticides Act. 


If you want to use -- and notwithstanding the existence 
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of federal registration nationally, if you want to use 
the pesticides that are registered federally in 
Ontario, you are going to have to be classified under a 
particular schedule and in particular instances you are 
either going to need a licence or a permit to use those 
products. 

Now, in the normal course, Mr. Chairman, 
that would be pretty much all anybody needs to do in 
order to be able to use federally registered products, 
but that is not and is no longer the situation in 
Ontanrvo eon eatioleast that tpantyof (Ontario "that is the 
subject matter of this hearing, timber management on 
Ontario Crown forests. 

Our friends have very clearly in their 
application for approval set out what it is they are 
seeking approval for and in our Statement of Facts at 
the beginning of our factum we outline that with 
respect to the undertaking of tending, that is to be 
done with pesticides and herbicides -- insecticides and 
herbicides for protection and tending purposes, 
maintenance purposes. 

ThateaSecocethardlooughnnucechat the 
Ministry of Natural Resources has to get over. They 
now must convince this Board, notwithstanding federal 


law, notwithstanding the Pesticides Act, that these 
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products are going to receive - I won't call it your 
seal of approval - but your -- this tribunal's review 


prior to approval and that clearly cannot simply mean 
rubber stamping the prior federal and provincial 
regulatory process. 

And I say that in light of the following 
obligations that are set out in the Environmental 
Assessment Act. Firstly, the obligation that is 
clearly set out in Section 5(3) of the Environmental 
Assessment Act - and, Mr. Chairman, if I could just 
simply direct you to one particular subsection, it's 
actually set out in our book of authorities, but for 
convenience I'm looking at the Consolidation, Section 
S035 (aus: 

"An environmental assessment submitted to 

the Minister pursuant to subsection 1 

shal lage 
Notumay, motimight, moticouldibesit tihevitetr like te, 
Dut: 
~wushalineconsast oft 

(c) a descrip otonmoc wn 
Andisthenjyremall Bie 

"The environment that will be 

affected or that might reasonably be 


expected to be affected directly or 
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aAnawrect liv .s 

And, more particularly, Mr. Chairman, the 
nub of the dispute, sub-item 2: 

"The effects that will be caused or that 

might reasonably be expected to be caused 

LOmtnesenvi ronment... - 

And I am moving down to the bottom of 
that page in that section: 

"...by the undertaking, the alternative 

methods of carrying out the undertaking 

and the alternatives to the undertaking." 

Just stopping there. Section 5.3 says: 
Proponent, tell us about the effects. I don't think 
the language could be any clearer. Somthatesuthe ftirst 
obligation under the statute. 

The second obligation under the statute, 
Mr. Chairman, relates really to the general provisions 
that permit the Board at this stage of the inquiry to 
stand in the shoes of the Minister as a decision-maker. 
And we set out those requirements in the factum and I 
won't repeat them for the time being. 

The third set of requirements, 
obligations that arise are from the Board's Rules 
themselves. And as you may have noted, I have set out 


in the factum one of those rules, Rule 4. Rule 4 says: 


Farr & Associates Reporting, Inc. 


Submissions 16648 
(Castrilli) 


"Where any matter arises during the 
course of any proceeding that is not 
contemplated by these Rules, the Board 
may do whatever is necessary and 
permitted by law to enable it to 
effectively and completely adjudicate on 
the matter before it." 

I will be coming back to the meaning of 
thatein thisecontext. 

THE CHAIRMAN: How do you distinguish 
that rule which purports to deal with procedural 
flexibility, and your submission that that rule can be 
used to effect substantive flexibility? 

MRY CASTRIBLISeMy response, =Mr. 
Chairman, is that we are not doing anything other than 
asking for procedural compliance with the statute and 
that's what Rule 4 is about, that's what Section 5(3) 
is about. 

So we are not asking for a substantive 
response to this, we are saying you have a procedural 
obligation under the statute to comply and do certain 
things and we are proposing a procedural solution. 

THE CHAIRMAN: I guess I am just having 
difficulty understanding how what you are asking for is 


procedural compliance as opposed to your asking for 
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statutory compliance. 


MRe CASTRIDLICt Le coink, Mr.” Chairman, 


16649 


date 


will become clearer when I get to the next issue to be 


dealt with. And so perhaps if you could hold off for 
moment, I will come back to that. 

Now, Mr. Chairman, my friend Ms. Murphy 
indicates that -- or makes certain submissions in 
paragraph 33 of her factum. Let me be clear, that in 
order to succeed on this motion we do not have to 
establish, as Ms. Murphy otherwise suggests in 
paragraph 33 of her factun, that Section 5(3) imposes 
statutory pre-conditions to this Board assuming 
su bbes cys lulok dake aie 

I think it's clear this Board has 
jurisdiction on this matter and has now for almost a 
year. However, the Ministry's failure to comply with 
the statute has impaired the Board's ability to 
effectively and completely adjudicate on this matter 
as contemplated by Rule 4, and that is an issue that 
this Board is fully authorized to deal with. 

Now, Ms. Murphy in paragraph 35 agrees 
that Section 5(3) sets out what must be placed before 
the Board or the -- excuse me, before the Minister or 
the Board and is a simple question of procedure. The 


SecuLlone SsaVse you Mustwaow this; 1f-you dont do that, 
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there is a mechanism for dealing with your failure to 
deal with it. Our motion is a proposed mechanism for 
ensuring that what Ms. Murphy recognizes should be 
before the Board in fact gets there. 

And the reason, Mr. Chairman, that the 
U.S. case law is applicable to the way this Board 
should be thinking about this issue is that it says 
very clearly that if a federal agency produces a 
document that is not in compliance with the statute, 
the federal agency cannot proceed with its undertaking 
and’, ‘bie tet riesutovdoeso m= themcousts wiLieensoins 1. 
from proceeding. 

The Bergland case says that, the Calvert 
Cliffs case says that, and Ms. Murphy has conveniently 
provided me with the third case in the trilogy, the 
Hardin case says that as well. The Hardin case is 
referred to in the book of authorities of Ms. Murphy, 
dealt with under the Stein, Manitoba Court of Appeal 
decision of 1974. Hardin is the third case in the 
trilogy. They all say the same thing. 

So that under the Environmental 
Assessment Act the proponent must satisfy the Board 
that its environmental assessment and witness 
statements, since that is by the Board's jurisprudence 


part of the environmental assessment as well, meet the 
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requirements of the Act. And if the proponent does not 
do so, then it is open to this Board to prevent MNR 
from proceeding with that part of the undertaking that 
is not in compliance. That is the tie that binds the 
U.S. jurisprudence to this issue. 

THE CHAIRMAN: So you are taking the 
position or making the submission that various aspects 
of the Ministry's case in terms of its undertaking are 
severable from each other? 

MR AFGASTR ELLIE a) Oh, yes: 

THE CHAIRMAN: Okay. 

MRaCASIR ib tee PSogthat ethere yas no 
mistake, we are not saying that their failure to comply 
on this issue affects their entire undertaking, but it 
certainly does affect that part of the undertaking that 
relates to pesticides and herbicides. 

THE CHAIRMAN: How does it affect the 
acceptability of the environmental assessment as one of 
the two decisions that this Board is charged to make a 
finding upon, the other being whether or not the 
undertaking should proceed? 

And if the environmental assessment is 
held to be insufficient or unacceptable as to part, 
what does that do with regards to the overall 


acceptability of the EA when you take a look at the 
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Wording OLeSectionmla?: 

MRaaCASTRIUUT> SaWelly iL think*™the bottom 
Line ws thatawhavmltemcaismas senate thiat sparc oD the —— 
or that part of the Ministry's application cannot 
receive an approval. That is the only interpretation 
that's conceivable in the circumstances. 

THE CHAIRMAN: Well, just to pursue this 
area for a moment. If in the course of providing the 
tribunal with its environmental assessment which, as 
you have indicated, under the Board's jurisprudence 
includes both the written documentation and the 
evidence adduced at the hearing, and one part of that 
environmental assessment is deemed to be insufficient 
for whatever reason, either no evidence is called 
whatsoever or the evidence that is called is in the 
Board's view not sufficient to meet the statutory 
requirements of the Act, is it your submission that a 
Board just deletes that portion of the EA relating to 
the area which is deemed to be insufficient and 
proceeds on to make its second decision on whether or 
not an undertaking should proceed with respect to the 
remainder, or it can't proceed to that second decision 
acy ali? 

And from what I gather you are saying, 


it's the former, that it can delete part and proceed on 
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with what's left. How do you make the judgment call as 
to there is enough left that the whole undertaking 
should not fail? 

MReeCGCASTRiEbD Is I think that gets you 
into forestry principles more than legal principles in 
thasmcasc  eDutelatninke—- 

THE CHAIRMAN: Well, forget about this 
case, just in general terms. Is it a proposition that, 
where possible, you can sever the environmental 
assessment from various elements making up the entire 
assessment, you can chuck out parts and proceed with 
what's left, or at some stage is it a situation where 
if a material part fails the whole application fails? 

MRAMGAST REDO: Mlhawonr tl discountethe 
possibility that if you had such a giant gap in the BEA, 
that we weren't simply talking about -- let's say it 
was a Mack truck-sized gap in the EA, then I think at 
some point, yes, the entire undertaking and the entire 
capacity of the Board to grant an approval is unlikely 
to proceed. 

I don't think we have a Mack truck-sized 
gap in the entirety of all the areas they are seeking 
approval for. What we do have, however, is a Mack 
truck-sized gap with respect to pesticides and 


herbicides. And it's that part of the undertaking that 
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is in jeopardy. 


THE CHAIRMAN: 


And are you indicating 


that that is covered by the wording in Section 12, sub 


(2) -esub) (c)e where’ the# Board 


is required to hold a 


hearing with respect to the acceptance, or amendment 


and acceptance of the environmental assessment? 


Are you making 
Castrilli, that in the event 
held to be unacceptable, the 


to the extent of considering 


the submission, Mr. 
thateparteofe the: BAris 
Board would amend the EA 


what's left as the EA for 


which it could then accept as amended? 


MR. CASTRILLI: 

THE CHAIRMAN: 

MR @GASTREGICL ¢ 
indulgence? 

THE CHAIRMAN: 

MR 4CAS'TR Tinie: 


I'm ready to proceed. 


thanks thartvsetady. 
Okay. 


Could I have one moment's 


Yes. 


Thank you, Mr. Chairman. 


Now, Mr. Chairman, in case you are 


keeping score [I am Stilleon my point two, "the issue of 


the statutory obligations under this statute that are 


imposed upon the Ministry of 


Natural Resources. 


I want to suggest to you and to the 


members of the panel that the Ministry's obligations 


under the statute with respect to this particular 


Farr & Associates 


Report 1G), aabtic 
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issue, herbicides and pesticides, are also suggested by 
what matters the Ministry have dealt with, particularly 
in light of the fact they are also dealt with under the 
Pestecontrole@Products Actes sYouvwl] lenote, “1f£°you have 
read the -- you may have read the so-called Ritter 
Document, and among the things that are dealt with are 
environmental effects with respect to a registration. 

Now, in various paragraphs of its factum 
ands “inseparerculanr peparagnaphs 130°%-= 739; "excuse me, ~40, 
41, 53, 54, 55 and 56 the Ministry makes the claim that 
we are asking them to do, in effect, a survey of all 
knowledge on this issue. I think it's paragraph 53 can 
be fairly characterized that way. And paragraph 56 of 
the Ministry factum suggests that it is unreasonable to 
ask the Ministry to produce information where the 
Ministry does not intend to rely on the statements that 
may be found in such documents. 

Now, I think that kind of position cannot 
Square with Section 5(3). The reason it cannot square 
with Section 5(3) is as follows: 

What the Ministry has forgotten in making 
such submissions to this Board is that Section 5(3) 
obligates them, requires them to report upon effects. 
Tt ob ligatess thempassipant ofetheir application for 


approval to deal with an issue that in the normal 
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course and if this were a piece of¢civilYlitigation, 
which it isn't, they would not be obligated to address 
at all except in reply. I'm going to come back to this 
issue when I get to the compellability issue, but I 
just wanted to raise that at this point in time because 
it reveals a complete misunderstanding of what Section 
5 (391s all gaboum 

The relief that we seek is based on what 
the Environmental Assessment Act expects from 
proponents. There is nothing unreasonable in expecting 
the Ministry of Natural Resources to produce a report 
on human health effects for the nine products it 
proposes to use. They have already in fact done such a 
report for environmental effects of those same nine 
products and they have a witness who is going to 
testify on the contents of that environmental effects 
report. 

Now, Mr. Chairman, you have to ask 
yourself the question: Why is the Ministry of Natural 
Resources doing that? If the Ministry's position is 
that they can do whatever it wants on the issue of 
effects since it is already dealt with -- or that issue 
is already dealt with by other laws, why did the 
Ministry produce any evidence on effects on the 


environment as it clearly admits it did in paragraph 70 
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of its factum? That is an issue that the Ritter 
Document tells us has already been dealt with under the 
Federal Pest Control Products Act. 

It's our submission, Mr. Chairman, that 
the Ministry produced the ESSA document because the 
Ministry knows the issue of environmental effects is 
expected to be dealt with under Section 5(3). Is it 
unreasonable to expect MNR to recognize that human 
health effects are also expected to be dealt with? Was 
the Ministry taken by surprise on this issue, if I can 
put it in those terms? 

I suggest that the Ministry has already 
told us in their Environmental Assessment Document of 
1987 and previous drafts going back to late 1983, that 
it recognized that there are human health concerns 
connected to pesticide use. It's what the reference 
that I gave as an example at page 93 of the 
Environmental Assessment clearly admits. 

What the Ministry has given the Board is 
half a loaf on this issue; the Environmental Assessment 
Act and what the public expect is the other half of the 
Poa fy. 

Now, Mr. Chairman, in any event the 
Ministry has in fact told you everything that it is 


going to produce as evidence on the issue of human 
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health eftecst ee Weacsavecthate tehasscoldanvoustiacuiteais 
going to produce no evidence on this issue other than 
argument on the existence of other federal and 
provincial laws. We say, therefore, that the Board 
knows now what it will know at the end of MNR's case, 
that there will be no evidence on the issue of 
potential human health effects. 

Let me ask a rhetorical question. What 
can or should the Board do about this state of affairs? 
It seems to me, Mr. Chairman, there are three options: 

First, the Board could ask the Ministry 
to remedy that deficiency now; secondly, the Board 
could grant.our motions sthird, ithe Board Gould wait 
until the end of MNR's case at which time it could 
entertain a motion for non-suit on the issue of any 
approval for the use of pesticides. 

We think it's more reasonable for the 
Board to do either Item 1 or Item 2 at this stage. We 
also understand the Board's preference, Mr. Chairman, 
that where an issue like this occurs respecting 
Environmental Assessment Act deficiencies it prefers 
that the matters be dealt with as promptly and be 
raised as promptly as possible and that's why we have 
done what we have done. Andf, therefore, contrary to 


paragnaph: 23.0 feMseg Murphy “se factumet nies tess 1s ripe 
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for consideration now. 

Now, Mr. Chairman, I had noted at the 
outset there were four major issues I wanted to deal 
with in relation to the arguments of my friends and the 
tivrstenaeot .theuremaining two the first one I would 
like to deal with is the issue of whether the Ministry 
of Natural Resources having failed to produce 
information on the potential human health effects of 
the products it proposes to use can be compelled to 
call a witness of its choice and produce a witness 
statement addressing those issues. Let me deal with 
that, being the third item in my response to my 
friends' factums; Compellability of witnesses and 
evidence production. 

Now, this really applies to all three 
factums, the OFIA, the Ministry of Environment and the 
Ministry of Natural Resources and just quoting from the 
OFIA one since it is the first one I got. It states 
the general proposition -- this can be found in 
paragraph 21 of their factum: 

"That the general rule is that the 

presentation of evidence, including the 

calling of witnesses, is the function of 
the parties to a proceeding and not that 


Of a court. and that courts: and 
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administrative tribunals have no power of 

their own motion and without the consent 

OL fa buepaneresw lomGirece that, LUBUner 

evidence be given." 

That I think is the essence of the 
proposition and the position of all three of my friends 
and, surprisingly enough, or perhaps not so 
surprisingly all of my friends cite essentially the 
same autnorities, for this™=propos icon. And s1f you 
wanted a quick and ready reference to the references 
the; OPA SUD ssa Ol sme Gm dc eae Gere Ome 
essentially contain all of the authorities that I think 
really can be said to be relied upon by all three of my 
friends. 

There is, however, a problem with all of 
the authorities cited by my friends and it's a problem 
for them, not a problem for me, and that's that they 
are not relevant to the context within which we find 
ourselves; namely, an administrative hearing under the 
Environmental Assessment Act. And there are 
approximately 11 things wrong with their argument and I 


am going to deal with them in order. 


First: This is not - and I underscore 
not ~scivil Tecigation oMeconsentua satroltraulonmonean 
appeal. Those are not things we are involved in in 
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these proceedings. We are dealing with questions of 
public law, public interest and not private interests. 

In civil litigation you expect the 
parties to frame the issues, but that is clearly not 
this situation. The Environmental Assessment Act 
frames the minimum requirements that must be met by a 
proponent seeking an approval. Ina civil proceeding, 
Mr. Chairman, there is no overriding statutory 
framework that requires the production of certain 
information as a condition precedent to approval. The 
Environmental Assessment Act requires more of an 
applicant than civil litigation requires of a plaintiff 
and as a result, Mr. Chairman, the case law cited by my 
friends, in particular for example, the re: Enoch case 
at Tab 3 or the re: Fraser case at Tab 4 are simply 
not helpful to my friends or to this Board. 

Let me set out the reasons why I say 
that. First of all, all of these cases or both of 
these cases were private interest civil litigation. 
They predate the advent of a modern, complex 
administrative statute like the Environmental 
Assessment Act where substantive, positive statutory 
obligations are imposed upon applicants to produce 
specific information in connection with an approval 


sought. 
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Tf you wanted. touthink aboutwit asian 
analogue, there is no analogue in the context of civil 
litigation, for example, the Section .5(3) ,oneto a 
number of other sections in the Environmental 
Assessment Act such as Section 11, et cetera. And the 
reason is that the Environmental Assessment Document is 
meant to be a benchmark technical decision-making or 
decision-permitting document for the Board. It's not 
the only thing, but it's where you start. No analogue 
to that ingcivid, Dieigacion. 

Secondly: My friends cite no case law 
pertaining to administrative proceedings decided by the 
courts. There is no authority for the proposition in 
paragraph 21 of my friends' factum where they say that 
the general proposition applies to administrative 
tribunals. We say there is no case law with respect to 
administrative tribunals. 

Third: The text references relied upon 
by my friends in particular and, for example, Sopinka 
and Lederman, Williston and Rolls, in Sopinka, The 
Trial of an Action, et cetera. All of these are more 
or less relied upon. by my. friends, all suffer from the 
same defect. These texts and the discussions they are 
about are about civil actions; they are not about 


administrative proceedings under a modern, complex 
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administrative statute with positive, substantive 
obligations under them. 

AndeeinupartrculargeMserachairman, when 
you look at the text references they rely upon cases 
such as re: Enoch, a case of some 75 or 80 years 
vintage about private consentual arbitration or the 
Fraser case which was about an appeal. So if the case 
law does not help my friends, Mr. Chairman, the text 
writers take them no further. 

Fourth: My friends, particularly the 
OFIA, prefaced paragraph 21 of their argument with the 
indication that the general rule is that a tribunal or 
a court cannot direct that evidence be called. 

However, as my friends are well aware, even in civil 
litigation there are exceptions to the general rule and 
some of those exceptions are in fact referred to at Tab 
5 of the Williston and Rolls text to be found and 
relied upon by my friends, the OFIA. 

It is our submission that in the context 
of the statutory framework and the positive, statutory 
obligations imposed upon proponents under the 
Environmental Assessment Act along with the Board's 
Rules form a further class of exceptions to the general 
rule set out by my friends. 


Fu riGh ‘selec keslte se Lnponbantsa to lookvlat 
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what those civil litigation cases were in fact dealing 
with. The fundamental underpinning of the cases cited 
by my friends, just take for example the re: Enoch 
decision. VelJ1liTejusterererencesat, “page S35 -o0r thar 
decision was that: 

"Tf a court were permitted to direct the 

calling of a party's evidence, the civil 

rights of a man might be decided by 
evidence given by persons whose personal 
credibility and the accuracy of whose 
statements he would have no right to test 
by cross-examination because the witness 
would be his own." 

That is the fundamental proposition they 
are putting “to %thrs tribunal.” The problem vsrthace the 
proposition -- or the case that that proposition arises 
from is not this case. Cases like re: Enoch are based 
upon not forcing a party to call a particular witness - 
actually in that case it was a lay witness - to attest 
to particular facts because of issues of credibility 
and accuracy. 

That type of concern, Mr. Chairman, is a 
far cry from the order that we seek from this tribunal 
respecting expert witnesses. We have very carefully in 


the motion stated that the Ministry can choose the 
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witness or witnesses of their choice to deal with the 
issue of potential human health effects of the products 
that the Ministry clearly has quite a lot of faith in. 

So our requested order is little more 
than the oral equivalent of the statutory obligation 
that already exists upon the Ministry to produce 
documentary information in the Environmental Assessment 
Act on these issues. 

THE SCHALRMAN ss Mra. Castrrbli jeisn t sort 
of a further exception to the principle in the re: 
Enoch case also the accepted practice with respect to a 
party calling a hostile witness? 

In other words, as I understand that 
case, the concern of the court was, if the tribunal or 
the court directed the party to call a witness and that 
witness proved to be not in support of that party's 
position, his rights would be affected because he 
wouldn't be in a position to cross-examine. 

MR. CASTRILLI: Yes, that's essentially 
Wita taeda a 

THE CHAIRMAN: But there's often cases 
where a party may call a witness that turns out to be 
hostile, in which case the Rules, as I understand them, 
do allow in effect that party to cross-examine in any 


event. 
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MReCASTRILLL coumes ithatwis magi te 

THE CHAIRMAN: So what I'm saying is that 
there is even exceptions to the principle enunciated in 
the case you cited? 

MReeCASTRILDL. = ves, that's right. 

THE CHAIRMAN: Would you not agree? 

MR== CASTRILE Tew wese s.Stxthe-— la masonry, 
let me wrap up five. If the Environmental Assessment 
Act requires the Ministry to do its homework, all our 
motion is asks is that the Ministry demonstrate that 
the homework has in fact been done. It's completely 
different -from the civil litigation cases that are 
referred ne by my friends. 

Sixth: My friends cite no case law or 
authorities that would require the consent of all 
parties in the context of administrative proceedings 
before evidence could be compelled. Our application, 
Mr. Chairman, is uniquely applicable to proponents who 
seek approvals because it is proponents and only 
proponents who have special statutory obligations under 
the Environmental Assessment Act. 

Seventh: Both the Ministry and the 
OFIA - and in the Ministry's factum it's at paragraphs 
A7;,6928 2829 and 30 7iandiitimethe OF TAM iactumeitertserat 


paragraphs 25 and 26; they basically say the same 
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thing - suggest that the Environmental Assessment Act 
and Rule 4 do not together constitute authority in the 
Board to compel the calling of evidence by a proponent. 

These submissions, Mr. Chairman, both of 
the Ministry and the industry simply fail to give any 
meaning or content to the very clear statutory 
obligations imposed upon proponents by this statute. I 
noted earlier what those obligations are. They 
incimdey yeti rstrly, cies productton Offintonmaction ein 
compliance with Section 5(3); secondly, other 
provisions of the statute by which the Board stands in 
the shoes of the Minister; and, thirdly, the provisions 
of the rules which permit the Board wherever any matter 
arises during the course of any proceedings to do 
whatever is necessary and permitted by law to enable it 
to effectively and completely adjudicate on the matter 
Bberoreairt® 

Now, my friends have cited to you no case 
law stating that in the context of this statute the 
motion I seek is not permitted by law. Mr. Chairman, I 
would suggest that what is not prohibited by law is 
permitted by law, particularly when read in the context 
of the statutory obligations upon the Ministry and 
various of the Board's rules. 


The Statutory Powers Procedures Act does 
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not set out all the matters that may be dealt with by 
the Board or, indeed any tribunal. And indeed, a quick 
review of the Board's rules would confirm that not all 
the matters dealt with in those rules arise from a very 
specific statutory authorization in, the sSPPA. | Whatea 
review of the Statutory Powers Procedures Act does 
demonstrate is that the legislature recognized that 
tribunals are different from courts and serve different 
functions. And I think the Environmental Assessment 
Act provisions I have been referring you to further 
demonstrate that. 

Eighth: There is one aspect to my 
friends' submissions referred to certainly by the OFIA 
and the Ministry of Natural Resources, perhaps my 
friend Mr. Campbell as well, with respect to the 
compellability of witnesses that we do agree with. 

As stated in Sopinka and Lederman, it's 
at Tab 2 of the OFIA brief at page -- book of 
authorities at page 476: 

"IE ajparty «suchwasathesMinisiny of 

Natural Resources comes into a forum with 

an imperfect case, the proper penalty is 

dismissal." 

It's our submission, however, that the 


Board need not wait until the end of the case to make 
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that determination. If the Ministry will not produce 
such information and the Board does not direct that it 
be produced, then the Board is in a position to 
specifically deny an approval to the Ministry to use 
pesticides for timber management within the area of the 
undertaking. 

The argument of my friends that we must 
wait until the end of the hearing on this issue because 
everything submitted in evidence forms part of the 
environmental assessment is simply a misreading of the 
Board's jurisprudence. And those submissions by OFIA 
are at paragraphs 29 through 32 and in the Ministry 
factum, pararaphs 36 through 39. 

That jurisprudence, Mr. Chairman, is not 
applicable in a situation where there will be no 
evidence whatsoever from the proponent or indeed 
apparently anyone else with respect to an issue 
material to the approval the proponent seeks. The 
issue of potential human health effects of pesticides 
is material to the approval MNR seeks because Section 
5(3) of the Environmental Assessment Act says it is. 

DOEMCHAERMAN+ = Mr. CaSstriail1, with 
respect to your last submission about the argument that 
if a party comes into the proceeding with an improper 


case, then the penalty is dismissal and that dismissal 
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in your interpretation,» that partyort sthesassessment 
could be made at this stage of the proceeding, or at 
least at the conclusion of the proponent's case. 

MRO GAS TR Lie ay coe 

THE CHAIRMAN: How is that affected in 
your view by the Board's own powers under Section 18 
sub (9) of the EA Act which allows the Board to appoint 
persons having technical or special knowledge of any 
matter to enquire into and report to the Board and to 
assist the Board in any capacity in respect of any 
matter before it? 

MReSCASTR EDD Ig: ela ba Sam VeeDO1 i) tll erancesr 
will be coming to that in one moment. So with your 
indulgence, I will get there. 

THE CHAIRMAN: Thank you. 

MR. GCASTRILL Le eebeanuLcipacedstnat 
question. 

No. 9: The fundamental difficulty with 
the submissions made by counsel for the Ministry of 
Environment, Mr. Campbell, which submissions were 
adopted by the Ministry of Natural Resources at 
paragraph 41 - both those submissions are predicated on 
the non-compellability of witnesses for the proponent - 
is that under Mr. Campbell's proposal an onus falls not 


upon the proponent where the statute places it, but 
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upon other parties to fill a gap that, for whatever 
reasons, the Ministry of Natural Resources does not 
Wants COmti)) isi 1 CSsOwnmappLicatyon., 

Now, I mentioned this earlier, Mr. 
Chairman. I want to come back to it now. As 
intervenors to these proceedings our role is to rebut 
the case of the proponent. The nature of rebuttal 
evidence is that it responds to the case of the 
proponent .5) Lt ws bebeshtoqhivesnre udicialeco.our 
clients to place us or to place upon us by default any 
evidentiary burden whatsoever where no burden exists 
under the statute and, at the same time, to permit the 
Ministry of Natural Resources to evade it's very clear 
duties under the Act to prove its case on at least the 
balance of probabilities. 

For FFT to call the first evidence in 
this hearing on this issue, I suggest to you that's 
quite conceivable that that would be the situation you 
would be faced - but that would not necessarily be our 
response - is to invite reply by the Ministry of 
Natural Resources. The problem with that really is 
that, in effect, you have the Ministry of Natural 
Resources putting in their case on this issue in reply 
and that is a course of action that I would not readily 


recommend to my clients. To do so would be to place 
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ourselves in the procedurally unfair position, 
manifestly prejudicial position of not having had the 
opportunity to know the case we have to meet before we 
brought our evidence. 

Moreover, even if the Board would then 
allow us to call evidence in response to MNR's reply, 
it frankly is highly unlikely we would have the 
resources to call such evidence the second time. So 
that quite simply, Mr. Chairman, Mr. Campbell's 
submission and suggestion places the burden on the 
party least able to bear it and not where the statute 
says it belongs. 

Tenth... “tilnk ei stoned eed 1 
understanding that first submission, Mr. Chairnaen, to 
take a bit of a closer look at the jurisprudence that 
Mr. Campbell relies upon. He cites the Eastern Ontario 
case which is also relied upon by Ministry of Natural 
Resources at paragraph 41 of their factum. I submit 
that that case is not relevant to the context we find 
ourselves in. 

Mr. Campbell says that case provides an 
established practice for a situation such as this. It 
says: 

"Where an intervenor disagrees with a 


conclusion or judgment of the 
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DEODONeNL ae 

And I would underline this: 

",..the intervenor is called upon to put 
forward in evidence sufficient 
information on the issue." 

He calls it a minimum level of 
substantiation, which I believe is a quote from the 
decision: 

"In order to induce the further calling 

of evidence by someone on that issue." 

Now, Mr. Chairman that is referred to at 
pararaphs 19 and 20 of Mr. Campbell's factum. 

Let's look at the -- I would like the 
Board to look at the Eastern Ontario case very 
carefully. It's found at Tab 4 of the Ministry's book 
of authorities. 

MS MURPHY >. MinistuveoteEnvironment. 

MReSICA GTR GL Es) SMa Ne Giv sO fettiviironment. 
The particular pages involved are pages 21, 22 and 23 
andy imfaddition p page eB—4 and B—5. 

Their factum -- their book of authorities 
is a light blue cover as well. 

THE CHAIRMAN: I'm sorry, what page was 


that? 


MReGCASI RIGGS srhe pages “are 21,)°22, 23%, 
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and B-4 and B-5. I am going to deal with them 
altogether and refer to them as we go along, and it's 
Tab 4 of that book of authorities. 

Now, Mr. Chairman, the Eastern Ontario 
case did not involve a proponent who first tells the 
tribunal that there are no -- or ‘that there are 
concerns, in this case human health concerns, 
associated with the use of pesticides, the proponent's 
preferred choice undertaking and then refuses to 
produce any evidence whatsoever about the potential 
human health effects of that preferred choice at all. 
And that case wasn't about health effects but that, in 
essence, is what it's about -- or that in essence is 
what it is not about. 

Now, what Eastern did involve is a 
refusal by the proponent to put forward evidence about 
an alternative that the proponent regarded as 
unreasonable. The Eastern case is not about a 
proponent who refuses to put forward evidence on the 
effects of his proposed undertaking. 

If the case stands for the proposition 
Mr. Campbell says it does, then all proponents have to 
do in future is tell the Board what their undertaking 
is and where to mail the approval. 


The use of certain pesticides is a part 


Farr & Associates Reporting, Inc. 


Submissions 16675 
(Gastritis) 


of the undertaking that the Ministry of Natural 
Resources is seeking approval for. Surely if the 
proponent is not obliged to put forward evidence on the 
potential human health effects of that choice, which is 
its choice on how to proceed with that part of the 
undertaking, then there is no meaning to Section 5(3) 
of the statute. 

Mr. Campbell's proposition and proposal 
is only acceptable as an alternative to compelling the 
Ministry of Natural Resources to call a witness if it 
results, or if it does result in either the calling of 
the evidence by the proponent during its case in-chief 
or if no evidence is called by the Ministry of Natural 
Resources, everyone knowing with certainty that an 
order will issue from this Board denying the use of 
pesticides for timber management. 

Mr. Campbell's proposal is not 
acceptable fulewouldisuggest wane law or "asi policy Tf at 
results in the intervenors calling evidence first and 
then putting -- and then MNR putting in its case in 
reply. Such evidence is integral to the Ministry's 
application and like all such evidence it should be put 
in as part of its case in-chief. That is the necessary 
inference to be drawn from Section 5(3) of the Act that 


permits this Board to invoke Rule 4 in the manner that 
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we have proposed. 

Mr. Chairman, the other problem with Mr. 
Campbell's suggestion and why it becomes even more 
unacceptable if the Ministry calls no evidence, is that 
if it does call no evidence but still obtains an 
approval because of other statutes having been 
satisfied, that would be sending a message to 
proponents that they can still expect to obtain 
approvals even if they produce environmental 
assessments that fail to address, as a matter of 
policy -- MNR policy, matters material to the approvals 
they seek and, secondly, clearly evade mandatory duties 
under the statute. 

We don't think that's the kind of message 
this Board should be sending to the Ministry of Natural 
Resources. We think the Board should be sending a 
different message to the Ministry. 

Eleven: This is the point that you 
raised earlier, Mr. Chairman, about the Board's ability 
to call witnesses on its own. You have raised it in 
your questions of me this morning, Mr. Chairman, and 
it's of course also referred to by several other 
counsel rand: that 15 ,vthat af thevBoardeis slnhappy swith 
the state of the evidence, it could call its own 


witness under the Board's rules. 
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PACH EIWOULd "On lyeenotere Mr. ichatoman, that 
this application for approval for timber management is 
the Ministry's and not the Board's. The Board is 
already in the process of calling one witness and it 
arguably should have been called by the Ministry of 
Natural Resources as its witness. And if the Board now 
has to call further witnesses because the Ministry will 
not, I think the Board runs a risk of being seen to 
become simply another party to these proceedings. We 
don't think the Board should take on such a role and 
there's a clear statutory mandate on the proponent to 
produce that evidence. 

Tineisummatvonsion ths thinds general 
response to my friends then, Mr. Chairman, on the issue 
ofscompellabifaty off witnesses, the civil. litigation 
cases cited by my friends are not the law in this area. 
The law and the proper inferences to be drawn from it 
are to be found in the context of the Environmental 
Assessment Act and its Rules. They form a code, and if 
Nya rrendsywanteco, whinkwotf itein, thescontext of civil 
proceedings, the EAA constitutes an exception to what 
they call the general rules of non-compellability. 

At the same time, the proposal of Mr. 
Campbell and Ms. Murphy holds the potential for being 


both highly prejudicial to my client, as well as being 
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inefficient and for the reasons stated, Mr. Chairman, 
we believe the relief we seek to be within the 
statutory authority of this Board to order. It is the 
most direct, fair and equitable way to proceed to 
ensure that the integrity and the letter of the 
Environmental Assessment Act is maintained. 

Mr. Chairman, I notice that it is now 
19:30 and I have been going on for an hour and a half. 
As you might imagine, I am not finished. This might be 
an appropriate place to take a break. 

THE CHAIRMAN: Very well. We will take a 
20-minute break. 
=—-—-Recess; taken vat) “.0eS5aacm. 
=——Ons FeSUML 1 Oeia tae iice Omtaame 

THE CHAIRMAN: Thank you. Be seated, 
please. 

MR. CASTILE Thankeyouve Mren Chairman: 
I indicated at the outset of my comments that there 
were four responses I propose to make to the factums of 
my friends. We are now on, or about to embark on No. 
4, and that's the issue of the relevance of prior 
federal and provincial approvals. 

The issue really, Mr. Chairman, is 
whether the Ministry of Natural Resources is 


statutorily obligated to do more than announce to the 


Farr & Associates Reporting, Inc. 


Submissions 16679 
(Castri. i) 


Board that the pesticides it proposes to use are 
federally and provincially permitted. 

The Ministry says that that is the only 
inquiry this Board need make with respect to the 
potential human health effects of such products or that 
they are obliged to provide you. We have indicated 
areca vetlnatmti SehOargess NeOUrsODINL Ol, eg. sed ethird 
tier of regulatory authority that the Ministry must 
satisfy with respect to the issue of potential human 
health effects of such products, and the reason we say 
that, as I noted at the outset, is because the wording 
OtaseCllones (sil Gecrystal cleag.« Lt says: 

"Effects of the undertaking must be 

reported upon by the proponent." 

Now, we say this in relation to the MNR 


submissions on this point for a number of other 


reasons - the number of which escapes me at the 
moment -— but there are quite a few. Let me begin with 
GES" dius 


BlGStl vy. es lDeaMInLStLy.or, Natural 
Resources is the agency that the Environmental 
Assessment Act speaks to in these proceedings. It does 
not speak to Agriculture Canada, the administrator of 
the Federal Pest Control Products Act; it does not 


speak to Health and Welfare Canada, which also has a 
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role under that process; and, indeed, it does not speak 
to the Ministry of Environment, a regulator under the 
Pesticides Act. 

Section 5(3) defines the Ministry of 
Natural Resources' responsibilities and its 
responsibilities are not limited to compliance with 
other federal and provincial laws. 

Section 5 does not say only report upon 
effects if the products or activities are not otherwise 
the subject of other laws. Section 5 says report upon 
effects, period. And we will just make one note in 
this regard? Mr. Chairman. 

At Tab 1 of the material of the OFIA, 
they refer to a recently announced federal registration 
process review. I would emphasize, Mr. Chairman, that 
that review is in relation to the process only and not 
in relation to the products themselves. wit tsanotea 
substitute for compliance under this statute. 

Secondly: The mere existence of, for 
example, the Pest Control Products Act regulations 
which are set out in the Ministry of Natural Resources' 
statement of Fact and Law at paragraphs 7 through 11, 
tells this Board nothing about the effects of the 
particular products themselves. Was this process 


described in those sections the one these products went 
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through? We don't know that, you don't know that. 

We would note, Mr. Chairman, those 
regulations only came into force in 1972. Before 1972 
there were no federal regulations in this area. 
Products such as 24-D, for example, were on the market 
in the 1940s and 1950s. We have no idea from MNR what 
studies were prepared then or later, what studies were 
not done because they were not required at the time of 
initial registration, what gaps exist in the data, or 
what the studies say with respect to potential human 
health effects. 

We also have no idea whether any of these 
products have ever been re-evaluated under federal law 
Since the initial registration or what the data -- or 
whether any data gaps were filled. 

As you know, Mr. Chairman, re-evaluation 
is a process that occurs after a pesticide is 
registered, but I emphasize that it is a process that 
may occur after registration has been authorized and we 
do not know whether it has occurred or what the results 
were. 

Somtrankly. "the Mintstry OL, Nacura!. 
Resources telling the Board about the Pest Control 
Products Act really tells us nothing about how or 


whether these products have gone through any type of 
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re-evaluation since registration or what requirements, 
in term of studies, they had to meet when they were 
originally registered, or what the studies or other 
literature say about effects. And, moreover, I would 
underscore that what the federal process does not tell 
us the provincial process does not improve upon. 

Third: -While,even, thes Manierry or 
Natural Resources concedes that the Board should 
consider "the reasonable alternatives to the use of 
pesticides", it is a statement found in the Statement 
of Evidence for Panel 12, for example, paragraph 3 and 
also in paragraphs 59 and 71 of the Ministry's 
Statement of Fact and Law. The Ministry's refusal to 
provide evidence on the potential human health effects 
of the products it proposes to use deprives the Board 
of the very opportunity to make such a comparison 
meaningful. 

Mr. Chairman, you will recall in our 
Statement of Fact and Law the reference to the Sam 
Smith case which underscored that the issue of 
alternatives was one of the cornerstones of this 
Environmental Assessement Act, and I will be coming 
back to that uin ccontexG@ ofmanoGnemepoi1n@ abut 1 Just 
wanted to make it at this particular point. 


THE CHAIRMAN: You might bear in mind, 
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Mr. Castrilli, that the Sam Smith case was the first 
case under the Act and I think the Board in that case 
was very much feeling its way through that legislation. 
There, of course, have been a number of cases since. 

Thal 1S Moe to Say, that. principles 
enunciated in that case are no longer applicable, but 
it should be taken in the context that it was the first 
case, there was no precedent before it and there have 
been certainly consideration of issues like 
alternatives since then. 

MR. CASTILLI: Fair enough. Fair enough. 
Bite le wOUld=sSUDmMit, (Mr. Chairman, that L6.1S Simply not 
possible for the Board to make a reasoned choice among 
the competing options if you do not know what the 
effects or the risks from the proponent's preferred 
choice. That I think is the unique quality of the 
Environmental Assessment Act -- or a unique quality of 
the Environmental Assessment Act, that the Ministry's 
response to our position seeks to undermind. 

With respect to tending treatments, 
pesticides are the tools that MNR uses over the largest 
geographic area of the undertaking, and I would simply 
refer by way of reference to pages 118 and 171 of the 
Panel 12 evidence for that, and in the majority of 


Sttuactions. 
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Whatever else the Ministry wants to talk 
about with respect to effects, it certainly has an 
obligation to talk about the potential human health 
effects of the preferred method of doing the 
undertaking, and we say the Board simply cannot fulfill 
its obligations under the Act or, more importantly, 
provide MNR with approval, unless MNR provides you with 
the information you need in order to make the 
comparison of health effects for the preferred choice 
versus any health effects for any alternatives. 

Fourth: Argument about the existence of 
other federal and provincial laws is not evidence about 
the potential human health effects of any particular 
product, but this is really all the Ministry of Natural 
Resources intends to tell this Board, and I think 
that's made quite clear in the factum of Ms. Murphy at 
Daragrabpns —22) 49) Bo0 ole Oe alc 

We would suggest that this hardly creates 
any presumption of law as suggested by the Ministry in 
paragraphs 53 and 59. The Environmental Assessment Act 
was enacted to deal with the deficiencies in other laws 
that either did not authorize hearings or deal with 
aiternatives or related matters. 

Lis USjour submaissionetian gudie. a) 


interpretation of environmental assessment law makes it 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 16685 
(Gas taal ts) 


clear that the courts have rejected the notion of there 
being any presumption of law at work in this area, and 
this is even illustrated by case law that has been 
conveniently provided by Ms. Murphy in her book of 
authorvtaes ~ Tab 8, tthe: Stein case, decision of the 
Manitoba Court of Appeal referring to Environmental 
Defence Fund vs. Hardin. 

The Hardin case is summarized at pages 
494 to 496 of the Stein decision and it makes it clear 
that the courts upheld that: 

"Given the objectives of environmental 

assessment law, to ensure that government 

agencies address the impacts of their 

programs on health and environment in the 

context of environmental assessment 

requirements, the courts will be loath to 

accept the argument that the existence of 

prior federal law..." 

And in the Hardin case it was federal 
pesticide law: 

"...eliminates the need to comply with 

Environmental Assessment Act 

requirements." 

I am just quoting from page 495 of that 


decision: 
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"Registration or approval of an 
insecticide by a statutory agency does 
not exempt the program from compliance 


with NEPA." 


So that the Hardin case, like the 
Bergland case and the Calvert Cliffs decisions, all 
stand for the same proposition; they are all 
Environmental Assessment Act cases that reject the 
presumption of law theory. 

Agencies including, I would submit, the 
Ministry of Natural Resources are expected to comply 
with Environmental Assessment Act requirements or 
environmental assessment law requirements and not hide 
behind other laws. And it is for these reasons that 
the British Columbia cases are distinguishable because 
they were not interpreting environmental assessment 
legislation. 

Fifth: The Ministry also suggests that 
its reliance on other federal and provincial laws and 
its invitation to this Board to treat their existence 
as prima facie evidence of acceptability does not 
constitute an improper delegation of the Board's 
authority to these other agencies. It's a proposition 
made by Ms. Murphy in paragraph 59 of her factum. 


PT oWouldestibmpt, nowevermetoatme tLe 
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Board inquires into the matter no further than whether 
there are other federal and provincial laws, then that 
is in fact delegation. These other agencies did not 
have the same statutory obligations as this Board, such 
as conducting a hearing under an environmental 
assessment statute, or dealing with the issue of 
alternatives, or any of the related matters to be found 
under the Environmental Assessment Act. 

Therefore, I simply do not understand the 
Ministry's position and how the Board's not going any 
further than acknowledging the existence of these other 
agencies' processes serves to ensure compliance under 
this statute. In my opinion that is delegation. 

Sixth: Even if the existence of these 
other laws was some evidence about the effects, as the 
Ministry suggests in paragraphs 59 and 68 of its 
argument, it could hardly by itself meet the persuasive 
burden of proof which lies upon the proponent. Having 
told the Board thateit will call no other evidence 
unless someone else does, it is our submission that 
there would be no basis for an approval at the end of 
MNR's case arising from that evidence alone. It would, 
therefore, be open to anyone to non-suit MNR on this 
issue at that time. 


Reliance on other parties to supply the 
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missing evidence MNR requires for an approval would 
appear to be wishful thinking on the MNR's part with 
respect to this issue. 

In summary, Mr. Chairman, we submit that 
the reasons for granting our motion are many. We have 
no objection if the Board prefers to indicate to the 
MNR their dissatisfaction with the state of this 
evidence, or the state of the evidence on this issue 
and to first request them to voluntarily produce it. 

We also have no objection to MNR calling 
this evidence at the end of their whole case. And I 
suggest that they can call the Panels 18 and 19 if they 
like, or they call them 12Avo0r 13h) 1. etheveprerer. 
However, failing a positive response from MNR, we 
believe the Board must send a message to proponents 
generally but, more particularly to the MNR, in 
particular on this case, that Section 5 of the 
Environmental Assessment Act is to be taken seriously 
especially where the issue is protection of human 
health. 

For those reasons we would urge you to 
grant the requested relief. 

Those are my submissions. 

THE -CHATRMAN) “OKGY se Mre Cast itis aust 


before you sit down, we have got a couple of questions 
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that we would like to put to you and that is: Assuming 
that the Board agreed with your position that evidence 
should be called to deal with the effects on human 
health of the use of pesticides in furtherance of the 
Ministry's undertaking, what in your view would 
constitute that evidence? 

And I am referring here specifically to 
what kind of evidence would you expect to be called in 
terms of existing studies, and I am talking about many 
of the scientific studies that have no doubt been 
carried on at various levels with respect to the 
individual products involved. And I think the reason 
we are raising this is you indicated at the outset of 
your argument you weren't asking for a reinvention of 
the wheel. 

MS aGAo LR LOL: hates connect. 

THE CHAIRMAN: And you weren't asking for 
a repetition before this Board, at least that is what I 
think we interpreted your submissions to mean, of all 
of the production of the various studies in detail that 
may have been produced before any of the federal or 
provincial regulatory authorities that had the specific 
mandate for the regulation of pesticides. 

And I think we would like some further 


elucidation on your part as to what you expect should 
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the Board find favour with your submissions today. 

MReeCAC ULM emer we Chal rman, lake cal le. 
actually did mention this briefly in my submissions, 
but I have no problem with restating it. 

The Ministry has produced a document, as 
you are aware - I presume it doesn't yet have an 
exhibit number - but it's the ESSA Report on the 
environmental effects of pesticides in timber 
management and it is my -- and in that report, as you 
are aware or as you may be aware - perhaps you are not 
yet permitted to be aware, since it is not yet 
evidence - but in any event, when you get to see it, 
that report deals with the environmental effects of the 
nine products that the MNR proposes to use within the 
area of the undertaking. And it seems to me that 
having produced a report like that with respect to 
environmental effects -- 

THE CHAIRMAN: You are talking natural 
environment other than human? 

MR (CA) Gist see teas le eee lychee 
right. Having produced a report on "environmental 
effects" -- natural environmental effects, there would 
be no reason why it couldn't produce a report on human 
health effects in the same manner, deal with the same 


nine products, deal with the same issues. 
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I leave it entirely up to them how they 
want to do it and how they want to put it forward, but 
it seems to me that is a methodology that is already 
tried and true and why not do it that way. And I would 
add, plus a witness. 

THE CHAIRMAN: And is it your submission 
that in the event that such a study was produced or a 
study referred to in the evidence which was the same 
study that was considered by one of these other 
regulatory agencies and this Board came to a different 
conclusion as to the meaning of the study - and I am 
talking about one here that might have been produced 
before one of these other agencis and considered by one 
of the other agencies - is it your position that this 
Board would be at liberty to arrive at a completely 
different conclusion than was arrived at by any of the 
other agencies and, in effect - and I'm trying to be 
careful with the wording - but, in effect, superseding 
or in a practical sense revoking the practical effect 
of such a registration for use by one of the other 
regulatory authorities? 

MRweGcacliiit: Yes. = And there is nothing 
unprecedental about that. That was the reason we 
included in our material the example of the Ministry of 


EnViIULonmelntes caecistons=on 245-T. As you know, 245-T 


Farr & Associates Reporting, Inc. 


Submissions 16692 


(Castrilli) 


was not -- the registration for 245-T was not revoked 
by the federal government until about one or two years 
ago. However, the Ministry of Environment, under its 
authority under the Pesticides Act, substantively did 
the equivalent of revoking that registration by placing 
it. in Schedule. 1 ‘andynotyauthom gang permits! for its 
use as early as, I believe it was 1981. 

So it's quite clear. This is an area, 
first of ald,” of concunrenteconstitutionaimauthortcacs, 
It is ‘no doubt the. provincescan moresgreatlyerestricre 
to the point of banning any product that's otherwise 
permitted to be used federally. 

And our position is - and I use the 
example of the three concentric circles - I mean that 
quite literally. You now have that the authority to 
deal with the issue of pesticides and herbicides, in 
our opinion, as they would be applied with respect to 
timber management within the area of the undertaking, 
and you can do anything you feel is necessary in 
relation to that authority including, for example, 
imposing greater terms and conditions on the 
availability of those products for certain uses, or 
perhaps even decreeing in your final order that a 
certain product cannot be used. 


And it is entirely open to you to come to 
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a different conclusion on a study that's otherwise been 
looked at by the Feds and they've come to an opposite 
view. And I think that's clear from the case law and 
that's clear from the practical activities of the 
Ministry of Environment over the years. 

THE CHAIRMAN: And all of that is 
predicated that any such ruling would be applicable 
only to the use of the products within the area of the 
environment and for the uses suggested or intended by 
the Ministry with respect to their undertaking? 

MRS VCASTGMine Yes that“s correct. 

THE GCHAR MANE eee lnankmyou;e Mra Castra lla 

MR. CASTILLI: Thank you, Mr. Chairman. 

THE CHAIRMAN: Ms. Palowski, are you 
going to propose to read a statement or present a 
statement at this time? 

MS. PALOWSKI: Speaking for NAN and the 
Windigo Tribal Council, we just want to make sure that 
NAN's submission is entered into the record and that 
the issues raised and the concerns raised are 
considered by the Board in their decision. 

THE CHAIRMAN: In the written material 
filed? 

MSeee ALOWSKi ew eCorrect. 


THE CHAIRMAN: So you won't be adding 
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anything further by way of oral argument? 

MScemsPALOWS Kile eR ohite 

THE CHAIRMAN: Very well. 

MRee-CAS TL Lise. i Chairmantand wondering 
1£ I. couldphave® yoursianduigenceres::) anders cCaidelr aS 
and I fully understand why Mr. Campbell would want to 
not only use the podium but also have access to the 
table, so perhaps you could give us two moments to just 
basically switch places. 

THE CHAIRMAN: Very good. 

Mr. Campbell? 

MR ss CAMPBELIE @Mr.3 Chairman, I think ei. 
the panel members would have in front of them the 
Statement of Fact and Law filed on behalf of the 
Minister of the Environment, the book of authorities 
associated with that and the Environmental Assessment 
Document, those are the main items that I will be 
referring to and the Environmental Assessment Document 
only briefly perhaps. 

I will also be making reference to a 
transcript. It's the transcript of Wednesday, March 
29th where the procedure whereby this motion came 
before the Board today was set. It's Volume 83 of the 
transcript, Wednesday March 29th. It isn't necessary 


for the Board sto) haventhatbaniGrontecfes tar Hustuwant 
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to make passing reference to some comment there. 

I think basically what I propose to do is 
to lead the Board through our Statement of Fact and Law 
providing some additional commentary on some of the 
matters addressed in that statement. 

Just before starting into that, however, 
I think I should comment that it seems to me that Mr. 
Castrilli's main problem with his motion before you 
today is that his arguments have by and large proceeded 
from a position or an assumption that Section 5(3) has 
not been met. 

Now, if all parties agreed that that was 
the case, then perhaps the whole argument of this 
motion would =be=moot, sbut "what =-Mr- Castrilli “in my 
submission does not give adequate weight to is the 
simple fact that all parties do not agree with his 
proposition that Section 5(3) has not been met and, in 
particular, the proponent, MNR, does not agree with 
Chiat proposi01on. 

And it is my submission, if I can reduce 
it simply to one proposition, it's my submission that 
what's before you today is a question of how to resolve 
that dispute: Has 5(3) been met, what's the evidence 
that the Board needs to resolve this dispute. That is 


hows bests tor getwent. an stront fofe the Board. “That is the 
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question that is before you, what's the proper 
mechanism for resolving this dispute. 

And it will be our submission that on 
this rather simple question that the proposal put 
forward by the applicant is inappropriate; that is, 
that the Board ought not to step into the ring along 
with everybody else and tell a proponent what evidence 
Copcalle 

THE CHAIRMAN: Well, just before you go 
further, Mr. Campbell. Is there any dispute by any of 
the parties that the Ministry has taken the position 
that it is not going to provide further evidence on the 
effects of pesticides on humans, apart from referring 
to the registrations and the consideration by both the 
federal authority regulating pesticides and the 
provincial authority regulating pesticides? 

I mean, is there any dispute about what 
evidence with respect to that question that the 
Ministry intends to call? 

MR. CAMPBELL: I don't believe there is 
any dispute. I think what's being argued here, 
however, is not a question of what evidence is going to 
be called, it's a question of whether the proponent is 
entitled, in putting forward its case, to come before 


you and say: Here‘s the evidence we rely on, we take 
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thegriskithaty ute smormisnit isufficirentetor the 
purposes of the approval, the Board has to decide that. 

And we may decide that intervenors raise 
matters in the course of this hearing that require us 
to come back in with more evidence but, for the moment, 
we have turned our mind to the matter, we have turned 
our mind to what 5(3) requires, our best judgment is it 
requires this, and we will stand and fall on that. 

THE CHAIRMAN: Okay. And following along 
with what you are saying, is there any, in your view, 
dispute that under the definition section of 
environment set out in the Act, that it would cover 
things like effects on humans as opposed to any other 
aspect of the natural environment? 

MRESGAMPBELIK@ Nopmandmigdon se think any 
Dariye appearing: 1netrontsoravouctodayeon this motion 
would dispute that proposition. 

THE CHAIRMAN: Okay. So your submission 
essentially is, at this point in time the Board should 
not be deciding whether or not the Ministry has met its 
statutory obligation? 

MRiseGCAMPBE EL Absolutelyenotww t should 
not be deciding that at this time. 

THESCHATRMANC SEAL athisttamenmmEOkay. 


MR. CAMPBELL: Nor has any evidence been 
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broughtas nwt ront Go fasts grew heniateathi sata mesincluding 
in ‘suppor tofsthirs  mocronywwhvch shouldmleads you tow any 
different conclusion. You should not operate ina 
vacuum on this matter. 

THES CGHATRMANCS@ Ald arid ont NOW USL 
taking the hypothetical for a moment, again this 
followsMonsiiromeMrey Castrillie sPargumente. 

If) the! Ministry chose’ not*®torcall any 
evidence -- any further evidence on effects on human 
health of pesticides, completed its case having adduced 
no further evidence than what has been alluded to to 
date, would it in your view be open at that point to an 
intervenor to request the Board to rule on whether or 
not, should it consider that there was an obligation 
for ‘the Ministry toedossomsunder 5:(3)s.ithatw any. use of 
pesticides in connection with its undertaking should be 
prohibited? 

In other words, it's therefore out of the 
assessment, the assessment is not complete with respect 
to that aspect and that gets into a question of whether 
or not these things are severable, but assuming for the 
momentvit lis ;Gat thatepouwnt si nec ime woul da diw anisy our 
view be oven to a party to move the Board to make that 
ruling? 


Mie CAMEBE TI. aN Or 
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THE CHAIRMAN: ! It: would not? 

MR. CAMPBELL: .And the reason I say that 
is that the Board cannot rule in a vacuum of evidence 
on this matter. We may all have concerns about 
inappropriate use of pesticides; that is not the issue 
here, and there's no evidence in front of you as to how 
to resolve where you should come down on those concerns 
1f they are raised in front of you. 

But against that backdrop, the question 
that you are really asking me is: Can the Board rule 
on a non-suit with absolutely no evidence in front of 
Dy latwa aw wAndeletamnkethateberore that "sort “of “motion 
could be entertained successfully there would be an 
obligation on the party pressing that position to say: 
Look, there is at least some evidence here that you 
haviecadOuUnvomvornvy sapouG,ryvouecan rt Tj ust ithrow- 1t out 
because nobody particularly loves pesticides, you have 
got to have some evidence in front of you on which to 
come to some kind of conclusion. And I will be 
addressing that further in my submissions. 

lLustepoant out thoughtithatry that's ali 
we are talking about here is sort of a perception of 
concern. 4 Ald that, MNR has -said in its EA isnot that 
there are human health effects, but that the use of 


herbicides and insecticides for tending and protection 
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purposes may create concern for possible health effects 
among local residents and recreationists. That is the 
quotertthat mysiriend Mramcastrinagi@is melyang ions May 
create wooncern: 

They are simply recording the fact that 
people have concerns about these things. That is no 
more a suggestion that there is no public health effect 
or there is a health effect to worry about; that is not 
evidence that has any probative value as to whether 
there is in fact a health effect which this Board needs 
to be concerned about. 

Now eMr.*Chairmanyeel thanket wale unin 
directly to page 3°of my statement which goes back and 
it addresses some of these questions in a slightly 
different way and perhaps with a slightly different 
focus. But it seemed to us in looking at this matter 
that this application in fact only raises three fairly 
narrow issues and we have set them out at page 3 of our 
Stavcemente 

Before turning to them, I think it's 
essential that the Board in dealing with this 
application remember that this is not an application 
relating to whether there are in fact effects of 
pesticides -- health effects of pesticides. That may 


come) later tin’ this’ tearing, Sut "that ss not what this 
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application is about in front of you today. Now, 
having considered the matter we felt there were three 
issues. I am just going to basically read them from 
OuUmBsS Gatbenent. 

First: Does the Environmental Assessment 
Board have jurisdiction to consider such matters as the 
potential environmental and human health effects of 
pest control products and formulations proposed for use 
in timber management and to impose terms and conditions 
with respect to the use of such products for timber 
management purposes within the area of the undertaking, 
notwithstanding that those products are otherwise 
federally registered and provincially classified and 
authorized sloreuse in Ontario. 

We will be submitting that the answer to 
that question is yes. That question really is in our 
statement, Mr. Chairman, as a result of remarks that 
you made that can be found at page 13795 of the 
CuanSsesi pt eandswhich tsein Volumess 32aty Lines s12utowl] 
where you state that: 

"With respect to the questions of whether 

or not this Board would have the 

jurisdiction to deal with matters which 
are regulated by other agencies, both 


federal and provincial, that is a 
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question that the Board I think would 

have to, and I would encourage parties to 

make submissions on." 

That was at the time this motion was 
first discussed before the Board and directions were 
sought for service. 

Now, we submit that the issue raised, 
therefore, is one of whether the Board has the 
authority to impose additional terms and conditions 
and, as we say, we say the answer is yes. 

The second issue we set out as follows: 
Is the procedure proposed by the applicant an 
appropriate response to the applicant's concern as to 
the adequacy of MNR's evidence in relation to pest 
control products. And we say the answer to that 
question is no. 

And I guess again if I had to reduce it 
to one line, the reason we say it's no is because it 
doesn't matter whether this is a court, an 
administrative tribunal, whatever it is, it is a 
hearing and it is a hearing that is taking place within 
the context of an adversarial system of justice. 
Cutting aside all of the cases and whether it's a civil 
case or however else you want to characterize it, it is 


surely true that this is a hearing and it is taking 
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place within an adversarial context. 

DAesRGardelsenotein san anquisitorial 
role, it is here to receive evidence and make a 
determination. And my friend says: Well, in a normal 
Civil case the parties define the issues. The mere 
fact that in this case the Act to some extent defines 
the issues, or to a great extent defines the issues, 
doesn taecouch, Eherspoint motewhate-thaseprocecding is . Urt 
is still a hearing within the context of an adversarial 
system of justice. 

THE CHAIRMAN:4| Aljl-raght.!’yHow does that 
Square, Mr. Campbell, with I think a long-standing 
practice of this Board, as well as I would suggest the 
joint boards, that the boards often view their role as 
are more than just adjudicating on facts put before 
them, and in areas in what they perceive to be areas 
involving the public interest where they feel that the 
evidence being brought before them is not sufficient or 
complete enough, the Board through the process in terms 
of questioning the various witnesses themselves, or in 
some cases in terms of retaining their own witnesses or 
experts for assistance, have in some way supplemented 
what they felt was necessary in order for them to 
properly adjudicate at the end of the day? 


ME eaCAMPBE is sieeMry each a isemalieeed me My 
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submission, that doesn't detract from my argument one 
Wit tand’ the kredsen *lsmtitc- gm tlw i Ndseot 
administrative tribunals have adopted their own 
procedures to suit their own particular tasks and to 
deal with the range of issues that their statute 
defines for them. 

What I am taiking about is much more 
fundamental than that. When they hold a hearing, they 
in the end are decision-makers; they in the end rely on 
a process which at its very root takes them out of the 
decision-making about how a case is conducted which 
doesn't clothe them in all of the trappings of a party. 
The minute the Board steps in and says: You must call 
a witness on this matter, in my submission, it is quite 
clear that what we have in front of us at that point is 
no longer a hearing within an adversarial system of 
justice, it adopts a whole new sort of 
characterization. 

THE CHAIRMAN: But again, Mr. Campbell... 

MR. CAMPBELL: And I understand that 
boards uhave all "kind@oherulessto bringealy soptus of 
things in front of them, but they cannot ‘surely abandon 
the basic trappings of a hearing. 

THES CHAERMAN eeeNOe? etre ra tKeey OU was k. 


appreciate that in the type of hearing that this Board, 
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the Environmental Assessment board and, by analogy, the 
joint boards conduct, particularly under this specific 
legislation the Environmental Assessment Act, that they 
have adopted often in the past the hearing format that 
pays attention in some considerable detail to the 
adversarial process but, at the same time, often 
includes an indication at various points in the case 
before it that they are uncomfortable - speaking of the 
Board - with the level or depth of some of the 
information being put before them and they have 
suggested strongly to various parties, including 
proponents, that certain areas should be addressed in a 
more substantive fashion. 

In other words, they have indicated often 
whether it's evidence with regards to hydrogeology 
dealing with a landfill site, et cetera, that the Board 
is not necessarily content with the detail or the level 
of investigation conducted and, in some cases in fact, 
the Board has adjourned the proceedings in order to 
permit an opportunity for additional studies to be 
conducted to provide that extra detail that the Board 
feels is necessary before it can adjudicate. 

Now; thatwerisenoteto say,.Mr. Campbell, 
that the Board could not adjudicate. The Board might 


well be in a position to. adjudicate but,.in doing so; 
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would likely find against the proponent's application. 
It would not be satisfied with the evidence being put 
before it and could say nothing, wait until the end of 
the case and then render the decision that that level 
of detall’ just did not satistyethe burdengthacethe 
Board felt was necessary in accordance with the 
legislation. 

It has adopted in the past a more 
flexible’ process; Vf Fimighte putei ey thateway,etorsay an 
areas where it feels more evidence is necessary, a 
Situation where an opportunity for the presentation of 
that additional evidence can be provided without just 
waiting to the end of the case. 

Now, I would suggest that that is a very 
substantive difference between the way courts would 
traditionally handle such a matter in the civil 
context. They might well say nothing and just wait to 
the end of a case and dismiss the application. The 
Board*and; "in parercular, thisuecarasnasmte | tarniethe 
past that that doesn't necessarily serve the public 
interest in the long run. 

MR«~ CAMPBELIS® “Welt. a 

THE “CHATRMAN: 7 "Soult s a mixture. | What I 
am-trying to say eise WYousmareetrving to chabpacLerize 


the proceedings as essentially adversarial and not 
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inquisitorial and perhaps those words are -- by 
definition, they conjure up particular images to 
various people. 


I would suggest to you that the practice 


of the Board is, in some instances, containing elements 
CLe Dorn. 

MR. CAMPBELL: Well, Mr. Chairman, you 
have given me a lot to respond to. 

THESCHADRMAN<S ef Know, and I’m sorry for 
Carrying, on,, Dut beforesyou go too®farein’ your 
argument, mele chougnte.vour mMmignube-—— 

MR. CAMPBELL: Absolutely. 

THE CHATRMAN: -—-you know, better 
prepared if you felt what the Board's perception of its 
own process to some extent is. 

MR. CAMPBELL: Sure. And, Mr. Chairman, 
I tully understand that process, I-think all of the 
Counsein1n tronts ormyolm today do,@and . thank theysall 
welcome when they are calling their own cases that kind 
Ob ANG Cationes: ANd») ine tact, Ll Navelsugqgested: that 
that is part of the mechanisms that are open to you and 
are appropriate. That happens all the time, and it's 
welcomed by counsel. 

Te shouldepointe outlas. well, -1t “also 


happens all the time in civil non-jury cases. We are 
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not any longer in the day where the trial judge sits 
there in stoney silence - we may often wish we were - 
but we are not, and so the kind of thing you are 
talking about, while it is indulged in with greatr 
irregularity perhaps by administrative tribunals, I 
dare say there are trial judges who, on non-jury cases, 
you would have some difficulty distinguishing the 
number of such suggestions or indications that come 
forward to counsel and they are considered as helpful 
in trial circumstances as they are in administrative 
hearing circumstances. 

The point I am making though is simply 
that at some point, at some point you fundamentally 
change a process and, in my submission, that point is 
certainly reached when the Board directs a party as to 
what to include and not include in its case. In the 
end, when you take it right down to the bottom line, 
each party has the responsibility for putting in its 
own case. 

That is entirely appropriate. If you 
look at the citations in support) of these wproposicicns: 
Lt 1s really .— andj you oc, backitouthes udgmentswawhet 
you find is the courts are talking about the situation 
that only the party that sort of lives inside ats) own 


case that in the end is in a position to make the best 
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judgments about what is an appropriate statement of 
that case, how the client's interests are best served, 
ald® ofF those™thangs: 

In the end we may all like to second 
guess everybody else's case, but somebody has to take 
responeibiletyetor thathandmatusethat party." And as 
soon as the Board starts to order people to do 
something and include it as part of their case, then 
the Board is making those judgments. 

PHRe@CGHATRMAN awaAna Just to follow on from 
that, if the Board clearly indicated that in its view 
what the proponent proposes to call is insufficient and 
lentepieeat thate 

MReBCAMPBELE -#eihat is’faire* 

THE CHAIRMAN: That would be fine. 

MR @CAMPBEUL Thats fine? 

THE CHAIRMAN: Because it is not ordering 
thay parey tomed | Weanyoening., S8ht is @indtcating probably 
clearly that it's not satisfied with what it has and 
it's up to that party to decide overall whether it's 
going to take the chance. 

MR. CAMPBELL: It's a clear message to 
the jparty ethatiwimt syvculrcan tiiconvince me sn “argument 
that what you're saying is absolutely right, we want 


VOlUerOeKNOWMmt leur SkevOUhrerrinnang: andswe “think it’s a 
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pretty highs Giskechar VouUsmesmacung - 

You can’t indicate it ina way that as 
you reached a final conclusion on the matter, that 
would be inappropriate, the Board has got to maintain 
some openness of mind, but sure counsel look for that 
kind of andicationgallythe timemands imutese Very 
serious risk, they expect it to be stated quite firmly. 
Tt-s not arveryacomtortablerthangetomnearmeputl 1c 
certainly isn't unusual. 

Now, the third issue which we raised is 
one that really goes to the question of whether, if the 
Board answers the first two questions the way we have 
suggested, are you left ina box. Do you not have 
anything left open to you that you can do. And some of 
what we have just been talking about and what's 
addressed in our third issue is the question of whether 
there are steps which, at an appropriate time, can 
properly be taken by the applicant or by the Board to 
ensure that the Board has adequate information on which 
to basis its decision in this matter. And we say the 
answer to that third question is yes. 

Now, I want to deal quickly with the 
first issue because sl think probably Wtewillstturn out 
to be the least contentious and that is, the scope of 


the Board's ability to deal with pesticides issues. 
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BUNembOdrOmUuUnGeL moeCllLOnm Usa jen <. 

Which is reproduced behind Tab 1 of our 
book of authorities: 

“.e.ls required. to hold a hearing with 

respect to whether approval to proceed 

with the undertaking should be given 
subject to terms and conditions and, if 
so, the provisions of such terms and 

CONG rewolsre: 

Some guidance as to what should be -- the 
kind of things that might be covered by terms and 
CONULtLONSmLSomSehOULmITEOeCLUON ela) to)) OL tlic 
Vequslact One si mCitnikt 1 te So 1MmoOrcan. toOspDoOlne Out that 
there is no limitation on the matters on which the 
Board can impose terms and conditions and 14(1)(b) sets 
out a list of items which illustrates the range of 
matters which can be considered with respect to terms 
ance cond 1 @Lonusr 

I don't propose to go through them in any 
particular detail. I might mention particularly 
subsection (2) which speaks to works or actions to 
prevent, mitigate or remedy effects of the undertaking 
on the environment. 

THE CHATRMAN: ~ Do you take the position, 


Mr. Campbell, that the Board has identical powers to 
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the Minister should the Minister be making the decision 
without a hearing, or that the Board has powers that 
are additional to the ones set out in Section 14, if it 
is making the decision pursuant to a hearing? 

MR. CAMPBELL: The Board has powers to 
impose terms and conditions. I think 14(1)(b) can 
simply be read as illustrative of the kinds of terms 
and conditions that the Board might consider, but there 
HS=nOMSoTteotesucheIteteatteached: vom. U2)e- 

It simply speaks to terms and conditions 
and I think the guidance that the Board can take is 
from) 14 ()i(b) “but, ,2 more importantly, 21 tenase: OMLlare 
guidance from the purpose of the legislation that is 
set out) in? Section 2yo0r thes legqvslation. 

And provided a proposed term and 
condition can legitimately be said to being imposed to 
meet what the Board feels is necessary to achieve the 
purposes of the legislation, then I think the argument 
would be that you do have jurisdiction to impose such a 
term and condition. 

And as I pointed out in paragraph 9 on 
page 4 of our statement, the authority to impose terms 
and conditions which supplement current regulations has 
been previously upheld in previous hearings held 


pursuant to the Environmental Assessment Act. 
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Now, I have included in our material 
behind Tab 3 an excerpt from the transcript of the 
Joint Board hearing on the SNC Energy-From-Waste 
Proposal in Peel. I don't propose to take the Board 
through that in any detail, but after some argument on 
the issue, the Joint Board in that case, which was 
chaired by Mr. Cole, ruled at page 5579 starting at 
Lanes ise hatt 

"The facts the Board hada responsibility 

to consider appropriate matters when it 

was imposing terms and conditions under 
the Environmental Assessment Act and that 
if those conditions went beyond the 
current regulations, in this case 
prescribed by the Ministry of the 

Environment, then the Board had 

jurisdiction to make those sorts of terms 

and Gonadal e2ons sf they Lelt 1c 
necessary.” 

And we provide that simply as an example 
of how the Board has ruled previously in this matter 
and I think it makes sense; the regulations apply to a 
general situation and what is before the Board in most 
cases is a very specific proposal and it may be that in 


some aspect the Board feels that, given the purposes of 
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the environmental assessment legislation, something 
which supplements existing regulations would be 
appropriate. 

I think the Board should exercise some 
caution ands wisdom@ine dow noschat ew ebuteeietsecertainiy, 
in terms of the jurisdictional issue, quite clear in 
our -submission, thats its hasmourisda cla ons tomdor thate 

It is, therefore, our submission that the 
Board has the jurisdiction both to consider matters 
related to pest control products and to impose terms 
and conditions with respect to the use of such products 
for timber management purposes within the area of the 
undertaking. 

NOWeza 

MRS. KOVEN: Excuse me, Mr. Campbell. On 
your last point; would it be an example, in a case 
where a Board decided that it didn't have adequate 
information on the use of something like pesticides, 
would that be a sufficient reason for it to make in its 
decision a provision to supplement terms and 
conditions? 

MR. CAMPBELL: Yes. I think there was a 
discussion earlier with Mr. Castrilli about sort of 
approval Oin’ pantwori nawholerw ihe’ Glas sidetotre thas 


coin is imposing terms and conditions which are aimed 
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at, inveffect, the same result. I think you can come 
at that question two ways, a terms and conditions side 
or a partial approval side. 

I suppose my bias would be a little more 
towards the terms and conditions side just because I 
think partial approvals get pretty awkward, but I 
consider them the flip side of the same coin, as I say. 

MRS. KOVEN: So you would have the same 
outcome whether in fact the situation with the data, if 
we were looking at pesticides and eventually the final 
analysis was, there was unclear information about human 
health effects, you could arrive at the same decision 
given that sort of evidence as you could at the end of 
dave iol hembOdndesthougit wt hadmansuntitcventeor 
inadequate evidence? 

MR. CAMPBELL: Well, I rather suspect you 
would end up with different terms or conditions because 
you might, in the second case where there had actually 
evidence been called and the matter had been gone into 
in some depth, you might end up with a different sort 
of term and condition that was responsive to the 
particular evidence. 

If the Board had a concern, however, in 
your first instance, that the purpose of the Act could 


not be met without some additional evidence and in the 
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unlikely event that nothing else came forward, yes, you 
could —— 1 mean, think you could fashion the term and 
condition which addressed that particular concern 
without sort of granting a partial approval. 

THE CHALRMAN: “How do you get around, Mr 
Campbell -- I can’t give you the /citation, but there is 
a recent Federal Court of Appeal case that appears to 
hold the proposition that parties to an administrative 
hearing also have the right to argue and make 
submissions with respect to terms and conditions, as 
well as the body of the application before the Board in 
the first instance? 

And what I am getting at here is: If 
there wasn't adequate evidence and you imposed a term 
and condition that such activities could not take 
place, almost by way of condition precedent, unless 
certain evidence was produced to deal with a concern 
identified by the Board, where would parties have the 
opportunity to argue the sufficiency of say that 
evidence that was produced subsequent to the hearing? 

MR. CAMPBELL: Well, I think you have got 
to look at the timing? of the dvtferent steps you are 
talking about. If what you are talking about is what 
is in the Board's decision at the end of the day, the 


Board decides that based on everything in front of it 
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including the submissions. 

And I don't think you are restricted in 
your imposition of terms and conditions as to those 
which have been suggested by parties in argument or 
during the course of the proceedings. Presumably, ones 
could come out at that stage that no one had ever heard 
of before or even considered before, but the Board felt 
was important. 

THE CHAIRMAN: No, but I am suggesting 
that in cases where no evidence is forthcoming, and 
rather than prohibiting the use of what is being dealt 
Withebyet Temcond tions —— imposing ae condation that 1t 
cannot be used until edenee ls produced to ensure 
that an adverse effect is not in fact the case, where 
does somebody get the opportunity to argue the adequacy 
ofe thavu shirtheryevidencesi£ Pt as notedealt with in the 
evidence hearing itself? 

MR. CAMPBELL: Well, presumably all 
parties have had that opportunity before you get to the 
point where the Board reserves then goes away and makes 
Vem e Cots. Cale eno iit omolnem teunderstand tuddy 
what you are getting at, but certainly all parties have 
the opportunity to make submissions on that matter and 
suggest how the Board ought to go away and deal with 


cyte. 
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The problem with the kind of term and 
condition thatevoumposi cet etre doesn tecomemipedner 
the Board issues its decision, is sort of: To who does 
this evidence go, how is it -- presumably the term and 
condition would have to go on and impose some sort of 
process for resolution of this issue. 

And I suggest to you that that starts to 
get very, very messy and a difficult thing to do even 
if the Board had jurisdiction to sort of extend its 
life in that sense, and I am not sure that it does. 
The joint board might be a little different. 

THE GHALIRMAN:* Loemight wndermsthe Joint 
Board under wSectilonmsoto, defer ijueto gitselitmbater “ona 

MR 4 -CAMPBELIAS Valhatess ira git: 

THE CHAIRMAN: --any matter before it. 
And that's what I thought you were getting at in terms 
of your last point. And what I meant to bring up was 
the fact that under the EA Act there is no such 
deferral provision. 

MR. CAMPBELL: No, and the Board will 
have to make a decision under those circumstances 
knowing that it has got to make up its mind based on 
what's, an. fyontuctiedt. eatin Me considersmit etc be 
inadequate, the Board is going to have to make up its 


mind as to what the consequences of that inadequacy 
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are. But I rather suspect that boards are in that 
position all the time. 

And all I was suggesting was that there 
ane stwomways CO qcutuih Glee vou can slook at ult eirom®a 
partial approval side or you can achieve the same 
result through a term and condition. 

THE CHAIRMAN: OkKay. 

MR. CAMPBELL: Now, Mr. Chairman, the 
second issue which I raised which, in my submission, is 
really the narrow issue which is before you today is 
the question of whether the procedure proposed by the 
applicant in its relief requested is appropriate. 

NOWL any eLomendsMr s Castrig Tf17 points our 
CUELe, Gornectlymechate section, 53 aot Sthe Actiirequires 
that an environmental assessment consist of certain 
matters. They are required to be addressed. 

TewOlLldmeDOliits OlllsttOmvOUsethougns that 
section 5(3)(e@), “which he particularly relies on; 
requires: 

"a description of environmental effects 

that might reasonably be expected, the 

effects that will be caused or might 
reasonably be expected to be caused, the 
actions necessary or that may reasonably 


be expected to be necessary to prevent, 
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change or mitigate the effects.” 


All three subsections have implicit in 


them -- or explicitly stated in them a sense that there 
is some reasonable limit which a proponent -- beyond 
which a proponent does not have to go. And it is also 


important to note that the statute does not set out any 
standard for the level of detail at which the 
assessment must be prepared. 

And in response to this same conundrum 
which arises in every case: How far does the proponent 
need to go in doing its analysis, previous hearing 
panels have picked up on that concept of reasonableness 
that is explicitly built in to the statute and have 
said: We are going to use that test of reasonableness 
to determine what constitutes both an appropriate range 
of alternatives and the level of detail at which 
alternatives have to be examined. 

And obviously a test which examines on 
the basis of reasonableness doesn't set a specific 
standard for inquiry, but states, to use the words of 
the decision in the Ontario Hydro Plan Stage decision 
in Eastern Ontario, it states that: 

"The level of detail of the analysis may 

vary according to the information 


obtained or the nature of the alternative 
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and what is reasonable under the 

circumstances." 

And I have included the reference to the 
Eastern Ontario Plan Stage decision and the excerpts 
can be found in our book of authorities. 

Now, that test recognizes that when a 
proponent goes out to do an environmental assessment 
one of the tough things they have got to do is make a 
judgment as to the appropriate level of detail at which 
to examine any particular alternative. The Act doesn't 
say you must examine every alternative to a specified 
level of detail and across a specified scope. 

The proponent necessarily -- he can't 
avoid making that judgment, he must make a judgment in 
the first instance as to how far and what level of 
detail the analysis must proceed. 

The important thing about that is not the 
fact that they have to make a judgment, which I think 
only makes sense when you look at the legislation, the 
important thing is that that judgment is not fixed and 
binding on everyone else. That judgment is open to 
challenge by everybody else. 

And in the situation that we are in where 
we have a hearing, it is open to challenge by certainly 


any party in this hearing. That challenge may result 
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in the proponent, in this case MNR, explaining more 
fully the examination of any alternative or conclusion 
reached; it may result in the proponent calling more 
evidence on the matter, it may result in a number of 
actions that I will be coming to a little later in my 
argument, but it is that process of making a judgment 
at the beginning and then the opportunity for that 
judgment to be challenged which is the essence of the 
play of issues inv front tof Choise ocard. “And.  cieceeid, 
of course, the Board reaches its conclusion based on 
all of the evidence before it. 

Now, that proposition is again set out in 
the Eastern Ontario Plan Stage decision, and I might 
just pause for a moment to ask the Board to go to Tab 4 
of our book of authorities and behind Tab 4, the page 
which is numbered 23, being page 23 of the Reasons for 
Decision. 

And at the bottom of page 23 the 
photocopier cut Off “the Last Tine and) want, co go 
through the mundane exercise of asking you to write in 
the words that are missing and the words are -- and the 
sentence reads along: 

wlLe is all “of thateevidence- and sict the 

positions of the parties that leads to 


the decision to be made." 
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So the words that are missing are 
",..parties that leads to the decision to be made." 

Now, before continuing down our line of 
argument on this matter, I would like to address just 
for a moment what Mr. Castrilli pointed out were three 
sort of important features when it came to pesticides 
matters. 

First, that there was no EA, no 
requirement for a full environmental assessment; 
second, for registration there was acceptance, in some 
unusual circumstances no requirement for hearings; and, 
third, that there was no evaluation and review of 
alternatives as is required in the Environmental 
ASSESSMENETACL. 

I don't want to argue about any of those 
Paplciculaness SSues but ml Sayrthissa, Torsay “that cand to 
note those things, in my submission, says ‘nothing about 
the issue which is before you today. The issue that's 
before you today is the procedure which is requested by 
the sappliacantmtosberincluded tin-the oard?——iniran 
order from the Board appropriate. And, in my 
submission, those three factors that Mr. Castrilli has 
mentioned are completely irrelevant to that 
consideration. 


They may affect -- he may want to make an 
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an argument down the road that they affect the weight 
to be given to the judgment exercised by MNR in this 
matter, but they do not go to the issue that is before 
you today. 

What is the issue that's before you 
today? In this case, MNR has made a judgment based on 
therer being federal registration and provincial 
classification schemes in place that it is reasonable - 
using the words of the legislation: 

"It 1s reasonable for MNR to conclude 

that the use of registered products in an 

approved manner will not result in 

Significant human health effects." 

That's the judgment they have made. And 
indeed, sif plE~1S <Gorrect mands sav if because we 
don't know based on what's before the Board at the 
moment if it iispcorrect sithateintfactinoshuman health 
effects would, result. .atjyald -pfevermutheneseetion 5(3)} 
gives no obligation -- puts no obligation on MNR to 
assess such effects, such non-existent effects either 
in the Environmental Assessment Document or in 
evidence. 

And the problem that is before you today 
arises from the fact that the applicant in bringing 


this motion is indicating that it disagrees with the 
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proponent's judgment and that further evidence should 
be before the Board. So what you have in front of you 
is a dispute and, in my submission, what the applicant 
is suggesting as a process for resolving this dispute - 
which for reasons that we have talked about before in 
Darou te! seliste dieoinappropriate: process - 

There are a number of propositions that 
Veademeuec on tiat rCOncl Us TON. mu luLicti et emitibii kee. LS 
fairly trite to say that the jurisdiction of the Board 
must be found in its governing Ledeen striae fe 
where it's defined. You can't define the scope of what 
you are to be looking at or the way you are to be 
fMookingp ate vite mst natesheqre lation, s.yvourcany trmake Lt 
up, it has got to be there. And that legislation, 
being the Environmental Assessment Act, provides no 
authority to the Board to compel any party to address 
any substantive manner in its testimony or evidence. 

There are no words in the legislation 
which could be fairly read as giving the Board that 
jurisdiction and, further, there is no circumstance 
raised in the applicant's material which would support 
any conclusion that the order requested was necessary 
POreluniewoOatT ces OmCarr VeOutL ett se CLUnCL On ae Lie. Board can 
get at this issue in a number of ways, as we will come 


to, and it has a number of remedies at the end of the 
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day no matter what the state of the evidence is before 
it, Dt can@deal with Chis *rssuc. 

Deals soureLurther submission. that it 1s 
not within the Board"s “authority to adapt practices, 
procedures or rules which would fundamentally affect 
the responsibility assigned to the parties and to the 
Board under this adversarial system of justice in which 
the Board operates. 

Now, Mrs "Chairman, an light Of cum carey 
discussion what “<i propose doing, and lt succinct Ly. 
repeat what I said before, that there is a line there 
over which it will be quite inappropriate to cross and, 
in our submission, that's what the applicant is asking 
yOu LO do. 

THE CHAIRMAN: Okay. Let's just stop 
there for a moment. In connection with your statement 
that there 1s no authority in the legislation for the 
Board to compel any parties to call certain evidence, 
and your earlier statement that Mr. Castrilli when 
comparing how pesticides were regulated by other 
authorities, such as they didn't go through an EA 
process, no hearing exception -- exception at hearings 
and no alternatives, that there that not before us in 
terms of this particular application, choise motion: sare 


you taking the position that the Board as a result of 
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this application and as a result of the discussions by 
all of the parties - we haven't heard them all of 
course at this point - but in terms of the written 
submissions anyway of all parties before us, that the 
Board cannot do anything at this stage other than deny 
the rwelwete sought’ byeMnriGastriii1? 

CouldWthesBoarndeat thrsestage pain your 
view, make any findings with respect to the question of 
whether in its view it felt that the Ministry did or 
dAVdenoOtCRCoOnMD LY awa Cheoecelon a5 Ws) "sonpaggquestion of 
reasonableness? 

MR. CAMPBELL: No, I don't believe the 
sioeatl at this point should be making any findings 
whatsoever on that matter. It would be quite 
Inapprepriatey sit tsetar too searly. You haven't even 
had the evidence of these two panels to determine, in a 
direct way, what the nature of the discussion is, how 
they go about alternative methods of achieving the same 
objectives, how they make those decisions, et cetera. 
You are a long way from the point where you will be in 
a position do that, if indeed it can ever be argued 
that you are in a position at any time before the end 
of the hearing. 

I would like to come back to what we 


talked about before. It is useful and beneficiary to 
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counsel and useful to the Board to indicate where it 
feels the evidence might be falling short, just as from 
time to time you indicate: I don't think we need to 
hear any more about this from Mr. so and so. The same 
kind of reasoning applies. 

THE CHAIRMAN: Would that be appropriate, 
in your view, at this stage in connection with the 
disposition of that motion? 

Mrs CAMPBEDL: 2taking tutosaccount what 
you have just said, it would be premature for the Board 
to make findings. In my sense it would be premature 
for that reason that whaetycoumw! bl besdoing ius 
responding to sort of an unfocused apprehension about 
pesticides wirthout any evidence in front of Vou atrali” 

THE CHAIRMAN: We will be responding to 
supposedly the position by the proponent that they 
don't intend to call any further evidence beyond 
indicating and putting before the Board details 
concerning the registration and/or consideration by 
other regulatory authorities. 

MR. CAMPBHii:" fequess.-—— [ thinkeclearly 
your should igerrthay evidence sin ut route orayOu meee 
problem is that eiin respect to sll Vor wwhiscenaucen, 
there is at the moment no evidence in front of you. 


There s*no atifidavit filed ocnvthis motion, ctherevare 
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witness statements which are not yet introduced into 
evidence and there are interrogatory answers which are 
not yet introduced into evidence. 

So any understanding of what's properly 
before you on which to make any kind of ruling or make 
any kind of assessement of the evidence, I think it is 
VeEEVEdiiiculd te tol lookmate vie nowijands provadésuseful 
guidance. 

THE CHAIRMAN: Well, perhaps -- 

MR. CAMPBELL: I have been in that kind 
of judgment before. 

THE CHAIRMAN: Ferhaps the answer to this 
question would be better answered when we hear the 
Ministry's position in response to this motion as to 
what theyveantend tosgcaile 

MR. CAMPBELL: Absolutely, wandel can’ t 
answer that question for them. 

THE CHAIRMAN: Right. We are going at 
this stage by what Mr. Castrilli thinks their position 
is and what you think their position is and what 
statements they have made in terms of the material that 
they filed with respect to this motion. 

MR ICAMPBERIieeihat vs wright. tgAnd.I.guess 
my concern in this whole motion, and the concern of my 


clientes ethat fuhvsmmattenmotrrallictoverttotthe area 
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of dealing with the merits or otherwise of pesticide 
use. 

Theatismnotewhatuicminvolvedlingsthis 
application. irl te smpune Wyeast our esUubms SSTon ea SC 
of procedural question and the merits or otherwise cf 
pesticides really can't fairly be permitted to 
influence your decision on this motion. 

Now, as I said before, yes, there are 
restrictions on what the Board can do and does the 
Board have ==- should the Board, rather, have:.a concern 
that denial of the remedy -- 

THE CHAIRMAN: Excuse us a second. 
za-DiscusstoneoLrethesrecona 

THEGCHATRMANMA SOLrny ,wliinee Campoed 1. 

MR. CAMPBELL * -ieauessvthe direiculty 
would be if we were arguing here today with the results 
of a position that wetarestakingn that ttewould be —= 
or what we urge upon you would foreclose any relevant 
review of the pesticides issue in these proceedings. 
in “our asubmission, Sthat Su justenecteene vesute of whae 
we are asking. 

What we are saying is there is a right 
way to get the material in front of the Board or to 
attempt to do so and there is a wrong way and, in our 


submission / jwhatuMrs “Castrilli FisVasking "fon uis the 
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wrong way. 

Now, we do say that there are a variety 
of courses of action available to the applicant, to MNR 
and to the Board so as to ensure that the Board has 
adequate evidence in front of it on relevant issues, 
and we submit that while the Board should encourage all 
parties to call appropriate evidence on all relevant 
issues, the Board cannot compel a party to call 
witnesses which that party does not consent to call 
and, therefore, the Board should not grant the relief 
Bequescedminmparagrapnis Awand Bot Mr. Gastrilli’s 
Nota ceroL Motrone 

Now, that obviously leads me to my third 
issue, which I suppose is characterized to point to 
some directions that could be pursued with this issue. 
And it is our submission that there are existing 
practices and procedures which could be followed in the 
circumstances that Mr. Castrilli has raised and 
certainly there are established practices and 
procedures which have been followed in the 
circumstances raised on this application. 

And, wadain, 1 would refer tothe 
discussion in the Eastern Ontario Plan Stage decision, 
Aga sbehindelabmeeweeredon t*thinkeit. rs necessary Co 


Lurie Ceupyebucethere= the Board heldvethat: 
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"Where an intervenor disagrees with a 
conclusion or judgment of the proponent, 
the intervenor is called upon to put 
forward in evidence sufficient 
informations tomconclude thatthe 
proponent should have been given further 
GConsidenationsitosthe matter. a. 

In this case to the human health effects 
of pesticides. He says: The role of the intervenor is 
to rebut. If the proponent doesn't call any evidence, 
then Forests for Tomorrow has nothing to rebut. 

Now, \thiise posi tronetoraMra. Casta 1 lio 
don't think can be maintained. On the one hand he's 
asking you to expand your powers beyond what we submit 
1S in.your JuUrisdictionsand , ,onmthesothershandmmahess 
Saying we want -- we are suggesting to you that the 
intervenors opportunities in this hearing are very 
restricted, we can only rebut. 

Well, in my submission, Mr..Chairman, 
membexs.of «the panel, .thateisceiust plainaswrong., it 
ignores the fact that the intervenor has, in this 
hearing as in every environmental assessment hearing, 
and for the very reason that hearings are held, he has 
the opportunity to add to the evidence, to supplement 


the evidence, or to bring into the case entirely new 
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issues, concerns or alternatives. 

To describe an intervenor's role as 
Simply being to rebut makes, in my submission, a 
mockery out of the hearing process although it is 
something that I think, if upheld, would come back to 
cut at intervenors very, very hard. Intervenors, in my 
experience in these hearings, one of the fundamental 
things they do is they make you think whether there are 
any other alternatives out there that you should have 
looked at and if they are, they bring them into the 
hearing and they demand that they be evaluated. And 
certainly my experience has been, where I am acting for 
proponents, that that is one of the best ways to test 
whether a project is really making sense. 

We've adjusted, the Board has adjusted, 
proponents have adjusted, everybody has been forced to 
re-think carefully what they are doing because somebody 
out there, may be not ina very sophisticated way, but 
they take advantage of that hearing process and they 
come in and say: Here's another way you should be 
doingethismelOok@acert this®wayeeelnatc@1snet a 
rebuttal, that is adding constructively to the hearing 
processeandvany eproposit 1 onwwhichvshont “circuits that 
ability, in my submission, is simply not sustainable 


and it would negate a huge proportion of what's 
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valuable in a hearing. 

And my friend Mr. Castrilli characterized 
my view on this matter as involving a shifting of onus. 
That is exactly not what is contemplated in this test 
of reasonableness that the Board set out in the Ontario 
Hydro Plan Stage Reasons for Decision. And I would 
like to turn. you to, Tabe4,saine@tact theyrsayethe exact 
oppositess lewis ietakesyVousrighntecOurenateporn.. 

There, behind Tab 4 at page 23 on the 
bottom paragraph, they are looking at this rebuttable 
presumption, which was the language used in this that 
case, this rebuttable presumption that operates in the 
proponent's favour when it makes its judgment about 
reasonableness. And the Board stated quite clearly at 
the bottom of #pages 22: 

"We do not see that as a shifting of onus 

from the proponent to other parties as 

was suggested by counsel for the Hydro 

Consumers Association." 

Counsel in that case was raising the 
precise objection that my friend spoke of for the 
Board's consideration that somehow there was some major 
shifting of, oniistand ithesboand vsaldmno: 

LCELS no tea tshuht rng ROL .Olnus gunat. woulda 


require in this case the intervenor to prove -- to 
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actually prove that adverse human health effects would 
in fact occur. What the Board goes on and says in that 
paragraph is that the intervenor does have some 
responsibilities and those responsibilities are to set 
out a, "minimum level of substantiation", and that that 
minimum level was what was required in order to 
conclude that further consideration is required. 

DO Le Wait Ou Liis@=rcarlyenas  ——) Ss =make 
this@submrssiTon tosupport two propositions. “First of 
aviv that*™ when Mr. ’Castrilli suggests there is ‘a 
shitting of onus, the*Board decision that we rely on 
clearly sets out that that is not what they 
contemplate; and, secondly, that we are not setting up 
some kind of a test here that is impossible to meet. 

We are not saying: Mr. Castrilli, we 
CilnkwVOUsOUGNteLO a0ritl the=rignt way and then pulting 
Ciemrabbice Ou Ob the hav ana saving. —sutethe- right 
way 1S going to be impossible for you to meet. That's 
not what we are doing. We are simply saying that there 
is some minimum level of substantiation, some 
requirement to address the rationale for why you think 
thate the MNRY Ss" judqment 1s Incorrect. 

EPUysence enough towaust stana up and” say 
ties INCOLCLeEGL mt Nerertore, @=Lind Inemy Lavyour. ‘There is 


a minimum level of substantiation that's required. And 
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once that's undertaken, assuming that minimum level of 
substantiation is met, it seems to me that several 
choices are then available both to MNR, the Board and 
to other interested parties and I have listed some. 

They include: For MNR, they could take a 
look at this evidence and say: Gosh, we better address 
this matter in a Jittle more detail, thercalling cfeit 
and so they could call additional evidence in reply on 
the matter of health concerns relating to pesticide use 
or, they could simply say: Based on what we have 
heard, we think the proposition is still sustainable 
and we are going to argue it and we are going to take 
the risks of taking that, position 2n,arcument...) BOtheo: 
those courses of action are quite appropriate. 

And for my friend to say that somehow 
there's an unfairness in reply, to me just misses the 
point. Does that mean that in his case he can't raise 
anything new because it gives rise to an unfair right 
of reply. That would be the consequence of what he's 
saying. -It would .justicompletel yes teoperates. —— 
that proposition operates completely apart from the 
normal understanding of how a case unfolds. An 
intervenor has every right to raise new things or to 
give things new evidence -- or new emphasis and a 


proponent has every right to reply to them. And those 
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rules are just as much for the protection of my friend 
as they are for the protection of MNR. 

Now, for the Board, as we have discussed, 
the Board could advise the proponent in open hearing 
that it is uneasy as to the state of the evidence 
before it on the matter and it wants the proponent to 
knowechia tea Now, @iGecouldestate-thattmore@strongly or 
less strongly, I happen to use those words. But Boards 
do that all the time and courts do that all the time. 
If the matter has been touched on in evidence and the 
Board feels it needs expert assistance to understand it 
in a more comprehensive way, it has authority to call 
experts under those circumstances. 

Other interested parties can call 
evidence on the matter or move to be permitted to call 
evidence in reply if principles of fairness so dictate. 
I mean, we are not at the end of the road yet. If the 
way the evidence going in happens in a way that leads 
to some procedural unfairness, the Board has the 
authority to remedy that. 

Sure it sometimes gets a little messy, a 
iajetlem@awkward butert can ibessornted "out. Stvou have *all 
the powers you need to sort out any kind of unfairness. 

And I would like to give you an example 


of where just this kind of circumstance happened in 
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relation to a safety issue that's federally regulated 
in a hearing before a Joint Board, the main 
consideration there being Environmental Assessment Act. 

And that hearing was the Ontario Hydro 
application for the approval of transmission facilities 
in southwestern Ontario that led to an approval and 
those facilities are now under construction. I have 
cited the decision and the relevant pages which discuss 
this issue are set out behind Tab 8 in our statement. 

But what happened in that case, as you 
can sort of glean by reading through all of that, what 
happened in that case was that Ontario Hydro called its 
evidence as to the location of a proposed transmission 
Linewainewrelatronsto§thenGoderreneairport. = S@Part, of thar 
evidence consisted of correspondence from the federal 
regulatory authorities responsible for aviation safety 
which said: The line is safe if located as shown on 
the sketches which you forwarded to us. Stop. As far 
as Ontario Hydro is concerned that settled the matter 
of safety of that line. 

Well, the Goderich airport people sort of 
took exception to that, they weren't very happy about 
the view that the federal regulatory authorities had 
suggested and, in fact, what they did is they talked to 


them again, led some evidence on their own which 
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indicated that there had in fact been some -- there 
would in fact be some requirements placed on Ontario 
Hydrorycloerighte ands paint’ those: faci litieseif indeed: it 
went ahead in that location. They had addressed the 
issue of safety, but they had neglected to go on and 
say that by the way we're going to make you spend a lot 
of money to put lights on these towers and paint them 
if they stay there, even though that we are telling you 
they're safe. 

Somchatewilthe that “additional pit of 
information, Ontario Hydro went back re-evaluated that 
alternative, re-evaluated another alternative, that's 
SOrtsOL wirse  oundserThetlocalv?residents® had’ also 
appeared and made submissions as to the factors which 
they felt should influence the choice of the various 
alternatives in that area, but at that point when 
Goderich airport led its testimony, Ontario Hydro 
decided it better go back and look at this again. 

It went back, re-evaluated the whole 
EHINGeRCAMNEEtOlaedil tlLerenteeconcilision © lhe hearing 
went back to! Goderich), Hydro! led=its testimony as to 
its changed conclusion and why, the people who had 
already made their submissions on the alternatives were 
given the opportunity to supplement their original 


submissions, and the matter unfolded just in the normal 
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course of events the way you would expect to happen in 


any hearing where issues of that type had to be dealt 


with. 

It was very straightforward, no major 
problem. Yes, we had to go back and some appearances 
had to be permitted for fairness reasons. Eventually 


the matter happened to be settled, but procedurally it 
was a perfectly sensible and straightforward way of 
doing at, it) doesn't offend, the sbasic principles, of the 
hearing. But at no time did the Board lean over and 
say: Ontario Hydro, we want more evidence on this and 
youu better) callyit. or wee nequine, youl toscalie it.» _ The 
parties put evidence before the Board which caused a 
certain re-thinking of the proposal, certain amendments 
were made and then sufficient evidence was put in front 
of, the Boardy tovalloweat. tomrulle: on? thesfanal. proposal 
beforegat- 

So that there is lots of examples. I 
could give you more examples, but certainly there is 
one that I think is particularly pertinent because it 
involved a federal regulatory authority involved safety 
issues and it was dealt with in just the way we are 
suggesting this issue of pesticides could be dealt 
with. 


So I guess in summary what I would say is 
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that existing procedures do provide a variety of 
mechanisms to ensure that relevant issues are 
appropriately explored in evidence. There is no 
serious impediment preventing the applicant from taking 
advantages of those mechanisms and, as is pointed out 
in paragraph 24 of our statement, in taking this 
position, MOE advises all parties that°it is® willing to 
make MOE expertise available to parties in relation to 
pesticides issues and to use MOE's good offices to 
assist parties seeking access to federal expertise in 
this area. 

I think this is quite consistent with the 
position we have taken at the beginning of this Heerino 
and that's an offer that we open to all parties. 

Somthats Lor all sor the fcregoing reasons, 
we ask that the Board deny the relief requested in 
paragraphs A and B of the Applicant's Notice of Motion, 
Diute Weewollldeaday= tCoOsdenys 1 eeWiLtnout-prejudLce sto. any 
party pursuing issues related to the human health 
effects of the use of pesticides during the course of 
the Board's proceedings. 

Againy Ll) come back’ to. oursbottom line 
which is: We are not trying to suggest that pesticides 
can't be dealt with in the hearing, but what this 


MOULTON se about, LOday 1s*. IS there a right and wrong 
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way to do that. We say there is and we say that the 
applicant is proposing a way that is the wrong way. 
Finally, with respect to paragraph C of 
the relief requested by Mr. Castrilli, we are not 
opposed to the granting of that relief, but we would 
note that the position set out in the paragraphs 
referred to in that relief paragraph C could be argued 
by any party whether set forth in evidence or not. 
They are really there to say: Here's our position on 
this matter. They didn't need to say it, my submission 
anyway, they could have remained quiet about that and 
just said: Here's the evidence. I think they went an 


extra step. They said: We want everybody to 


understand what our position is and here it is. But 
it's open to them to argue it -- open to MNR to argue 
it at the end of the case in any event. And to our way 


of looking at it; 1t makes no material difference 
whether those paragraphs are in or out. I don't think 
it would be make one wit of difference to argument at 
the end of the day. 

Now, SUBbJeECL to —— if f could) 1use, havea 
moment so that Ms. Seaborn can advise me if I have 
completely missed any critical point, — and sub geccu to 
any questions that the Board may have, those are my 


submissions. 
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Subject to questions, those are my 
submissions, Mr. Chairman. 

THE CHAIRMAN: And, Mer eCampbeL’, = just 
one before we break for the lunch hour. What, in your 
view, is the purpose of the exchange of witness 
statements and, I guess by extension, the interrogatory 
process in terms of affording all the parties, 
including the party that submits the statement in the 
first place, poses the interrogatory or parties 
receiving the witness statements or receiving the 
answers to the interrogatories, in identifying areas in 
the evidence that are going to occur in the future and 
attempting to put forward and address those concerns 
without waiting for that evidence to be actually put 
ari, 

And perhaps that's a difficult question 
EOuUNnderSstand, soumethe spointels, #1s tChabeunder the 
Board's rules; the witness statements are to contain 
concise summaries of the evidence upon which a party 
intends to rely. Having put in those witness 
statements, distributed them to the other parties, all 
of the other parties are in effect relying upon those 
witness statements and the statements made therein as 
to the evidence that the party submitting it is going 


to ein stace cave 
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MR. = CAMPB ELE eYes. 

THE CHAIRMAN: Where those witness 
statements indicate that certain evidence is not going 
to be called@and it istan? issues oLseconcerneto one oF 
the parties responding, either in support of the 
proponent's overall application or in opposition 
thereto - aside from Mr. “Castriili"s arguments =f£or the 
moment on whether the Board should be compelling a 
party to callespecific evidences = 1s" 1th in Veourevien, 
premature in any way for the Board to indicate its 
concerns based on those same witness statements? 

Does it have to wait until all of that 
evidence is in to see whether in fact those concerns 
have been adequately addressed? Because to do so may 
be to raise the objection on the part of other parties 
that we didn't realize that that evidence was going to 
be addressed, it's not in the witness statement and the 
party is relying? onPevidence that®isanol ani@eact ser 
out in the witness statement as it should have been in 
accordance with the Board's rules. 

It's a’chicken?and egg argument, but I 
pose the question in response to your submission that 
the Board should not consider the substantive nature of 
Mr. Castrilli's comments, apart from the procedural 


aspects of whether or not there should be an order 
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compelling the calling of certain evidence or not. 

Peguessewhat Lin sayvingpaemre Campbell, 
that we have in this process, at least at this stage 
the process a discovery procedure, if you might call 
that, in the form of witness statements and 
interrogatories and the purpose of that procedure is 
advise all of the parties of what to expect and what 
they can rely on in terms of what evidence will be 
called. 

MRePECAOMER RGU Mr. Chairman, £ think 2 
understand the question and if we are about to break 
fone lunch icoutdaraiank aboutmatrovere lunch? 

THE CHAIRMAN: Very well. 

MRe CAMPBELL? Thank yous 

THE CHAIRMAN: And if you remember the 
question over lunch, my compliments to you. 

Wetwiltebresk uwnbriee chinke2 i307 eeWe 
have had a rather long session this morning. 

Thank you. 
s=ahuncheonerecess@takentat d:000p tm. 
=——-Oneresuming di 2240 Doms 

THE CHAIRMAN: Thank you. Be seated, 
please. 

Mie Canpbell? 


MReERGAMPBHUN: ep bhankeyou, eMneiChaimman< 
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You left me with a question and the nice thing about 
having lunch Co-think about Geiss thats Ouse oe lMmLo 


restate the question too, never mind thinking about the 


answer. 
So at risk of completely redefining the 

question. As I understand it, the Board has’ a concern 

as to when in the process -- how early in the process, 


for instance, would it be appropriate, even now, to 
indicate that it wished or to express a view that it 
was uneasy as to the state of the evidence on any 
particular matter including just the written testimony. 

THE: CHATRMAN 6 Bucinoteour of) the pidge 
based on prefiled witness statements-- 

MR. CAMPBELL: Witness statements. 

THE) CHALRMAN?) Spandiilo whepextentaitnat 
the Board is aware of them, interrogatories. 

MR. CAMPBELL: Normally at that stage you 
wouldn't have the interrogatories on the specific issue 
or. panel) an) frontsoff youre n bute Mithinkemny answerequi be 
Simplysas thiss that ,Siethinksthes Board should be 
cautious not top jump tol too, aquicksayconclusion one these 
matters. So I instinctively would advise you that the 
end of the proponent's evidence is probably the most 
appropriate time, with the important caveat that you 


have adopted a scoping procedure, and that one of the 
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matters that the Board has asked to be addressed in its 
scoping procedure» prior to = the panel going in in-chief, 
is: What areas do parties indicate they would like to 
see addressed in direct examination and -- 

MRe MARTE CoulLd@ nL juste halt=you there 
for a moment, Mr. Campbell, because we have seen those 
scoping statements as well. I just add to what the 
Chairman said, we have already seen those statements 
from all the intervenors at this particular time as 
Wot Okay eel Wil) NUSt  enrow= tna cin. 

MR. CAMPBELL: rNetcl GE clgpetie melgicbe valle cepa 
that material provides a base where the Board could 
fairly provide an answer to that same question it is 
asking of the parties: What do you want to hear about 
ied Trectsexaminatvon. Ana ©. think certainly that it 
would not be inappropriate for you to give some 
indication of a matter that you would like to have 
addressed, having read the witness statement, you're a 
lTtteeconcernedsabout thisspartictlar item;*or you 
didn't quite understand it, or whatever the rationale 
Tse bOrewonting= tor near -about “tt, but you would like to 
hear about it. 

Bute as I@say> LT quess@by" inclination’ 1 
would just advise the Board that I think you ought to 


beledaw latEde Caulllbiouse about Coming to alconclusion and 
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much a procedural point, aust Delnde-— tte se juse. 1 


would like you to have a little more evidence in front 
of you than a little less when raising that kind of 
concern. 

THE CHAIRMAN: And you state that that's 
your position in cases where it's not necessarily a 
matter of having a little evidence before the Board, 
but having an indication that there will betnoerurther 
evidence before the Board? 

MR CAMPBELKG @Yes “l@thinkeso, sand 
there == 

THE CHAIRMAN: ane see, there is a 
distinction, Mr. Campbell, where a witness statement 
indicates that there is going to be evidence and 
attempts to concisely describe what that evidence will 
be; and, in looking at the witness statement, the Board 
or other parties aren't sure that it addresses 
everything and to the level that they would like it 
addressed, but there is a clear indication there is 
going to be evidence. 

Would your views change in a situation 
like that as opposed to where there is a clear 
indication there will be no evidence? 


MRee CAMPBELL? Silt donete think wne@any 
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material way, but I think the question you might put 
forward as a panel might be slightly different in 
that -- and I mean, we might as well deal with the 
exanpuemiandin Stenldhnt tin eeront eof tus. 

The proponent has made a judgment, MNR 
has made a judgment as to how far it thinks it needs to 
Jomanae1t wouldmencot she sitappropriate for yousto cask 
Whar gLSmyoun rationale for Farniaving atreethat tconclusion. 

THEAIGHATRMAN:? S9Andrpurportedly tin: thas 
example it's given a rationale for that? 

MR. CAMPBELL: Yes. And if you have got 
a question mark in your mind about that, then sure, 
thateescmcheskind tom thatiguwhere  wouscould indicate that 
the proponent might wish to address this matter 
un-chaef: 

Now, the problem I have with this is that 
there is a real choice open to the proponent. They 
have to make choices as to what they put in front of 
Ghesihoerd min ytheimechtem andiithey may notethink).ain 
their judgment, that this is the most important matter 
theyithave: toymdealuwithii t: 

Rethink they ware! entitlkbed itordo, that tand 
the Board is entitled to ask questions and do all of 
themother tthangsienateipane ls tdos tnwthrs thearings) ,ebut yr 


don't think the principles really change fundamentally 
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depending on how you formulate the question. 

THE CHAIRMAN: Okay.9 Thank you. 

MR. .CAMPBELIices Thank .ou,) Mreachairman. 

Ms. Cronk? 

MS. CRONK= “Thanks vou. OMre Chairman. 1 
hope to be veryebniefigeinm light of somenotetne 
submissions that you have received from Mr. Campbell, 
it won't be as necessary for me, aS we once perceived 
it was, to dwell at some length on some of the 
submissions we wish to make. So with that promise 
really, as distinct, from en wWndertakiancu.s lew. 
proceed. 

There are really three issues upon which 
we wish to address you. The first has been much 
discussed this morning and that is the suggestion that 
the Board has jurisdiction, to, compel, particuiar 
evidence through a party to these proceedings, and I 
place some emphasis on the latter phrase, through a 
party to the proceedings. 

The second issue is whether withdrawal of 
part of the MNR witness statements for Panels 12 and 13 
should be ordered by the Board. And the third is what 
we have termed the general jurisdictional issues and, 
by that, I mean the issue of whether the Board should 


entertain, in the face of an existing provincial and 
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federal regulatory system, evidence on the alleged 
public health effects of the use of pesticides. 

And? IMpropose:, Mreechairman,owith your 
agreement to deal with them in that order. 

THE CHAIRMAN: Very well. 

MSz@.GhONKE Sib vaway Of factual’ context, 
however, for these submissions, you have received both 
the submission from us on behalf of the OFIA and the 
OLMA which attemptsmibosput ane contexterinta cactual 
context the nature of the motion that's been brought 
before you, and there are really only three elements of 
those facts that we would ask you to take into account 
in considering the motion generally. 

Themes nse hasenandei trace referred to 
an Our factium and an greater aetad leanethepfactum of 
the MNR and; that is, that the very nature of the 
existing regulatory system, both at the federal and the 
provincial level, requires to support a registration 
application al Cor nusee orn av peste Controlmproducts thatssuch 
matters as toxicological data, scientific data 
regarding the potential human health effects of 
proposed pest control products, efficacy data and the 
like be submitted) asaparts offanvapplacantds 
documentation submission to the appropriate regulatory 


agencies. 
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Thatews tCrucemeMNr. Chaarinan, “born. ata the 
federal and the provincial level, and you will see when 
you review, again through Ms. Murphy, the factum 
produced by counsel for the MNR that the relevant 
provisions have been detailed at considerable length 
for you.” So -I)don’*t propose torgo, through them again. 
But it is with that threshold factual acknowledgment 
that I would ask that you consider the matters before 
you. 

The™second "15° simply this: = Thar ean 
November of 1988 the Federal Minister of Agriculture 
for Canada, the Honourable David Mazenkowski, announced 
a review of the federal pesticide registration process, 
and there has been some brief mention of that already 
by®Mr.> Castralla* thissmorning.=) And ie wouldeds ice yoOulm an 
you would, very quickly fo "tupneto. lapel opecne, bookeoF 
authorities filed’ on) behalf ormourv cients ee That has 
the blue buff, unfortunately there may be two with blue 
butt’ “It hase plastvcercover andVit ws a bine cover 
page. It's the book of®authorities filed on pehalicor 
THAUSELTY 

THE CHAIRMAN: We have them here 
somewhere. Just a moment. 

MSP CRKONKe* Thanke your. wt ele COU a sk 


you’ to turn to wlab= P= oLrPthnat very cprieriy sre 
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you will see contained at that tab a copy of 


a press announcement by Agriculture Canada regarding 


that review that I have just described, and you will 


see that the press announcement was dated March 21st, 


le StS Me 


DUG Ct reGhe Vouresattent lon Comte, tihiatrd shi 1 


paragraph which reads, if I may: 


"The review process will involve an 
independent team consisting of the 
chairperson, the secretariate and an 
advisory board comprised of 
representatives from farm and forestry 
groups, the pesticide industry, 
environmental and consumer groups and 


concerned government departments.’ 


And in the, following paragraph it 


indicates what the nature of the review is, Mr. 


Chairman, 


quote: 


and quite simply it's expressed to be, to 


"Thoroughly examine Canada's pesticide 
registration system with a view to the 
review team making recommendations for 
improvements in the registration process 
that respond to environmental and health 
concerns and serve the needs of the farm 


community. All interested parties will 
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have an opportunity to make their views 
known to the review." 

It was the view in perspective of our 
clients that the fact of this review should be brought 
to your attention in considering this motion so that 
Whi Le Vou = al mes ornys asa 

THE CHAIRMAN: Does the fact of this 
review bear on, in your view, the jurisdiction 
question? 

MSs CRONE: «2 wowlde pitti at simpli yvimo 
further than this, Mr. Chairman, because you will have 
seen from the factum filed on behalf of industry that 
we don't propose to deal in our submissions at any 
great length at all with the general jurisdictional 
question. 

We simply ask you to take into account 
the fact of the existing system, regulatory system, 
what is involved in it - and that has been daid out in 
some detaid, for yousanwtheuMNRataccumc Gna mthestacc- of 
this now current review, when you take into account the 
matters that have been raised before you. TRbekera Gane 
further than that, @Mr eehairman. 

THE CHAIRMAN: Okay. 

MS. CRONK: Mrz, Gastrillighasssaid an 


passing with respect to the review that it does not 
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consider pesticide products per se, but rather only the 
registration process, and that's the review to which I 
have just directed your attention at Tab 1. 

We would point out to two matters in that 
connection, Mr. Chairman, and ask you to take those 
factorcisineosconsigerabionsasewe Wise slhesiiarsti is shat 
the process itself at the federal level is what 
requires, the .sibmissionwotm ebiects? datath. tis» the 
registration process that requires scientific study 
results; «toxicological datar.to be submitted,. that as 
inherent in the process of registration. 

Secondly, as we understood a number of 
the submissions that had been made by Mr. Castrilli in 
his factum, it was in respect of the process that he 
complained, 1heivcan pute ethat wave. and! the 
suggestion that both the federal and the provincial 
level of what I understood him to be suggesting to be 
ane aldegedly nanrowsopportuniuty for publaceianput with 
respect to the use of pesticides. And we would ask you 
to note that the announced federal review that we have 
bookediate specifically. provades, fors,znput. from 
interested parties. 

And, again, we simply ask the Board in 
reaching, uts. decd Siongonesthiiss moOci one toe be) cognizant, of 


that newly announced review, of its public input 
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provisions, at least as available on the public record 
to date, and the general regulatory scheme. And with 
thats 

THE CHAIRMAN. "Having Drougnieinag. tO Our 
attention, may we conclude that you are not taking a 
position that we do not have the jurisdiction to make 
TNGULEVeS (Of Pour oun - 

MS. CRONK: We take no position on that 
matter at ally sir, and IF wilt outline the reasons why, 
one way or the other. 

THE CHAIRMAN: Okay. 

MS” CRONK” fir I coma deal eiunecoewi tiene 
narrower jurisdictional issue on which we wish to make 
specific submissions and that is what I have termed the 
AFUrIsdictvon Coscompel” evidence. 

You have heard lengthy submissions from 
bocnwMre “Caster iMAs SanaeMre mean poe tiem ater) ome ir 
SUbMLSSTOn to Your fors tie reasons tie... Wa) woOUutitne, 
that the Board does not have jurisdiction to compel 
evidence through a party to the proceedings in the 
absence of that partys consent’ te do so. 

The general rule at law in this regard is 
as™stated by Mr. Castraga /*™ He referred your te 
paragraph’ 210r your” Eactumeandeip, Oraet-- | dolwts KuOwWw 


that® you “need to go to 20 —" but thergeneral rule can be 
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Cec vest aled.. Meltessesa mpm tliskaslhatuthe 
presentation of evidence, including the calling of 
witnesses, is the province usually of counsel and not 
thetaoruche ti Creaoneiact. sand) 1nemy submission. that 
1SeS5O,WneLNer, it) be as judges bt ase-aud rier ofefact, ora 
tribunal member, as a decision-maker. And I will come 
back co stha tee Mr Ghadmman. 

That. rule fiows.~not. from the, re Enoch 
case, but rather from the re Fraser case which you will 
see contained at Tab 4 of the book of authorities filed 
on behalf of the industry. The same principle 
expressed in slightly different language was endorsed 
in the re Enoch case as well, but the language of the 
rule flows from the re. Fraser case. 

Having said that, there are powers which 
have been discussed in varying fashions this morning 
clearly of decision-makers which relate to the 
jUGisdi clionmtLouCOmpeimevidence, but which must be 
distinguished from the jurisdiction to compel evidence 
through a party, and that is the material distinction, 
in my submission. 

Those powers include clearly the power of 
the Board to seek the assistance of its own appointed 
expert. That's a power expressly conferred upon this 


Board both by statute and by your own rules. i jreften 
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to Subsectton’-s ofe Section 1 Setoewhichereterence was 
made this morning under the Environmental Assessment 
Act vas’ confirmede by Rule’ 30 "or your ‘own rules: 

That of “course. @Mr.7 (Chairman, ‘ase the 
Board is aware, 1S not an unusual power, it has existed 
fora very long ttame? bothwim they ca vine taigatton 
context and in the administrative law context. But 
that 1s an example of a mechanism afforded expressly 
deriving from statute for thet abetatye tomeompeiacerteain 
types of evidence. 

There are further examples. The power of 
the Board to compel evidence on the consent of the 
parties. 

A third example, the subpoena power of 
trubunals, sineladingea boarpaworsthis kinds That type 
of power is really a procedural mechanism to permit 
enforcement of the Board's process. 

And, fourthly, there is of course the 
power of this Board and other tribunals to permit the 
calling of reply evidence and further evidence in 
appropriate circumstances by parties in addition to the 
proponent if the circumstances so warrant. 

Those are all mechanisms, in my 
submission, Mr. Chairman, which conceptually flow 


directly from the ability to compel evidence, but they 
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Havesnovning lo Wo with ethe? sairisdi ction to compel 
evidence through a particular party where the party is 
opposed to such an order. 

Mr. Castrilli has raised some, as he 
described them, ten or eleven objections to the 
authorities that were put before you in support of the 
general legal principle that I have enunicated for you. 
I propose to deal very quickly with what I perceive to 
be the material objections that he has raised. 

The first, as we understood it, was that 
he suggested that both Rule 4 of the rules of this 
Board and the Environmental Assessment Act itself 
permit such a compulsory order to be made. ee OEE 
respectful submission, Mr. Chairman, a careful review 
both of the statute and of your rules makes it 
abundantly clear that there is no express, nor by 
necessary inference, jurisdiction to permit this Board 
to compel viva voce evidence against the wishes of the 
affected party. 

I have already referred to Section 18, 
Subsection 9. In our submission, that merely provides 
tne statutory authority for the Board to exercise its 
jurisdiction to seek its assistance itself through an 
Exper telOoreviec LOaruU mw = lumped s no relatton to the 


compulsion of evidence through another party. In our 
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submission) Section! 4 ofsvyour rules a's: proceduralvain 
nature only and it, in essence, represents a 
codification’ of’ the Boards sarin tor econtromg its own 


process and nothing more. 


In our submission as well, the compulsion 
of a witness through a party against the -- with the 
objection of that, party) 2s) noteaamattersotfemere 
procedure and should not be so regarded. It does 
indeed carry with it the substance of a matter that 
would be regarded by the courts on review as a matter 
of substantive order, and that carries with it review 
considerations. that wan. ours submissions tance cl evant. 

Mr. Castrilli also suggested that the -- 

THE« CHAT RMANG. @ BxXcus ce? mee 

Ms cavOrR OKs: Teas OnLy es Mtr Chamnman. 

THEY CHATRMAN UP wuste condos back ito rmhat 
last point: Would, vous therefore, say.~that based on 
your submission of the state of the law on the 
jurisdiction of the Board to compel evidence against 
the wishes of a party, as applied to Rule No. 4, would 
fit: under -the partaofsthaties tatement -bhataanavcates pat 
can do to wherever it's necessary and permitted by law. 
Would u-your position bem pin ebtiect abe seroumpernnitted 
by law? 


MS... .CRONK:* .Thatawssexacthivamy 
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Submission, Mr. Chairman. 

THE CHAIRMAN: Okay. 

MS. (CRON MN see Angdettayoulwiuls recall that 
inathe@nature, as I framedsthe;submission totyou, I 
drew some distinction between viva voce evidence and 
ImMplicitivyedecumentarvecvvaence,) andgiedo, think that 
that is inherent in viva voce evidence, of course being 
the oral evidence that witnesses give when they are 
sworn under oath before the panel; documentary evidence 
being of an entirely different character in nature. 

ANG ABVES Pah atml Seprecisce lyactm@ position, 
Mra, Chairman, .that.1t -1s not-.expressly permitted by (law 
and sun Less =Vouscanmroocmt hates Sdict ion, osounce! that 
JULISALCoLON snsexpressmauthom tyaethatethemBodard is 
Wi Ghoit paliiehomaey et omsomordenes 1 sthe phacemoflfwopposi tifon 
from the affected party. 

That is not to say that the evidence 
cannot be obtained in other ways, but that is not the 
Waywen which, at cansbevobtained i neounksubmissin. 

TihieCHATRMANIsg fANndeisrot yyouriesubmiss ion 
that the law is not the same with respect to the 
production of documents? 

MooRCRON Kee Thdgtas Saquatemconnect, Sire. 

Libs GHA LEMANS ese hanks yous 


MSPECRONK* SeAnadhiecoulay Bisitawould-be 
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of assistances to: thesboard ye traces tial weryecdast1noo. on 
as long developed through the courts -- 

THE CHAIRMAN: Now le thankies awarer ot 
the cases in that area. 

MSUSCGRONK HOT hate seaqunterrigitre sii: 

Yes, that is exactly our submission. 

Mr. Castrilli as well suggested, as we 
understood his submission, that the authorities cited 
in support, ofFthe submissions @that “ohaversust pwtece 
you) arewappli Gable only inearcivid Watigatronacontex: 
and do not have any relevance or application to 
administrative tribunals such as this Board. 

He suggested as well that the authorities 
were old, that they pre-dated the Environmental 
Assessment Act and somehow I took from that a remark by 
implication that they were of less authority given the 
passage of time. 

Our response to that is quite simple, Mr. 
Chaizmanyeati 2s thitstee Thatithesavthoritveswtnemseives 
make it clear that they concern adversarial proceedings 
and that they are not restricted to matters of a pure 
lis between parties. And I would ask you, because you 
have not been asked yet, to look directly at the 
authonidye | tot look; Hirst vor would at Tab 2iot cour 


book of authori tiles: 
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TH ie CHATRMANGeM you, don’ t) happen to have 
dig ermtias CODVs Oleyoulrur— 

MStmCRONK Se iwbeiaeverl do7? sir. 
(handed) 

MRE MARTE I Thank Pyoeus 

MSEWGRONK =" vou widl-seesat Tab 25° Mre 
Chairman, and members of the Board, an extract from a 
text well known to advocates by Sopinka and Lederman on 
matters of evidence in civil cases, and I would direct 
your attention to the section beginning under paragraph 
(d), Examination of Witnesses, with the paragraph 
beginning: 

"Under the adversary system of justice, 

the calling of witnesses is the function 

OPLthe! pantiesizand ro thercount.” 

Then the authors go on to cite the re 
Fraser case to which I alluded a few moments ago, and 
to quote from that case for the authority of that 
proposition, and the quote reads as follows: 

"Thewcolnmis has, Japparently. nompower Of “ats 

own motion and without the consent of 

both parties to direct further evidence 

toeber given” “Seevanere sanoch wat 

ANG Conan NG: 


"The parties and not the court are domini 
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14. tos®ine all ci vane proceedings. = @ Lina 
party comes into court with an imperfect 
case, the proper penalty is dismissal.” 
Now hat) asjire Castrilt1 vue 
correctly pointed out, is a statement applicable to a 
civil case, but you will note that the authorities 
suggest that it applies in any adversarial proceeding. 
Arrd’i “wish. Mr= = Chairman — Mmindlu. of. che 
daivscussivo0n vthatryou had@with Mr Campbell this 
morning’ =—"totindireate tothe “Board that we support tie 
submissions that “he "made “and; an “our Submression, the 
nature’ of the proceeding, this? particular hearing and 
proceedings such as this, are really a blend of what, 
in the traditional non-administrative law context, 
might be called an adversarial proceeding, but also one 
that “1s 2Antormatvonw gathering  inr ther publicy imitenes.: 
And in 4our sSubnissvon =to Vou, you are 
conducting pursuant to your empowering statute, a 
blended proceeding of that kind. Given that it is 
blended, 1 folWfows ir our submission, theaty the 
general rules applicable to procedural and substantive 
fairness in adversarial proceedings cannot be easily 
departed from. 
DMV oOud take vou nec. 1s Leneo ld tee 


because in my submission this specifically confirms the 
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application of the general principle to the 
administrative law context + to Tab 5, and this is an 
Sxtracteadern= trom ay textbook=in’ the area ethat "s7" of 
course as you know, Mr. Chairman, well known to those 
Of us Who pDraclacenberorem tribunals ana themacourts ,©and 
I would direct your attention to the last paragraph 
beginning at page 36 which reads: 
"The responsibility for calling witnesses 
Tseihatmotracounsel, Tnhotithercourte 
In Harwood and Cooper vs. Wilkinson, 
Associate Chief Justice Ridel said: 
"Counsel and not the court was the sole 
and only judge as to what aipaeeeee to 
call. While the court may suggest it has 
Net@thermtnesduty -norgthie power toucalive 
witness proprio motu ina civil case, 
although of course he may recall one who 
has been examined; counsel, not the 
judge, is to determine what witnesses he 
Los LOmealIALn SiUupporme,ore@his case and 
while the judge has the right to comment 
upon and base his judgment pro tanto on 
the non-production of any witness or 
Withessesee neg hasmmourrgnites tomcriatiacize 


the discretion observed by counsel in so 
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qdeciding.= 

And’ if" 2 could simply stop there. [he 
principle simply means that failure to call a witness 
who is subsequently determined to have been material 
will empower the decision-maker to draw an inference in 
appropriate circumstances against the party who failed 
tomcall the witness." “Bute themcnolce= inet ieet wie & 
instance, as to whether to call the witness; 1s that’ of 
counsel and not the decider of fact. 

And it follows from that, as has been put 
to you in’ the factum of tie MNR ane tn ole onus: 
the party who makes the decision bears the 
consequences, and that's not a novel principle. 
Clearly, if your case comes before the Board with 
deficiencies, you bear the consequences of that 
dieecwily: 

But I would ask you as well -- 

THE CHAIRMAN: SOrkLyV. 

MS. *CRONK:” Yes, Mr. Chairman: 

THE CHAIRMAN: The Harwood and Cooper vs. 
Wilkinson case, did that involve a tribunal? 

MS2 CRONK: iow te reneckh striate in smy. 
Materials; Mr. Chairman. I can't answer that question 
immediately for you. 


LPwouldask "you as; well, wi voUnwoula, «Cc 
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consider the next passage at page 37, a reference to a 
case, an Ontario case, Conner vs. Township of Brant in 
which the Associate Chief Justice is quoted as having 
said: 
PL COPLis sa cer truerithat ether ine tions’ of 
tribunals appointed to determine cases 
are primarily and essentially judicial 
Note Inousisnior sin Biinerror bund leas to 
judge and decide. To supply the proofs, 
the materials for decision, belongs in 
generale tosthesl i tagant) parties: " 
fniemyesubmassionsethosesauthoraties in 
general terms suggest that the rule bears no difference 
between the civil litigation context and the 
administrative law context, although I acknowledge that 
it is not as overwhelmingly clear as I at the podium 
toda vewoulds bikem1ttito beswiin. my -submissiony) the 
principle as) there; thatritvapplies' in situataons: of 
this kind as well. 
Mr. Castrilli also suggested that there 
Washnosedirect authometyetor,e themapplicacion ocfmthe 
principle before administrative tribunals. And over 
thesbreak, (Mra Chairmanymwet providedsourlfraends+with 
copies of a case that was not included in our book of 


authorities. Loot ssoeOectsStOn tuirst. fankitirrst 
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instance, of the British Columbia Supreme Court upheld 
then on appeal by the British Columbia Court of Appeal 
in Kuntz vs. College of Physicians and Surgeons of 
Bratish Columbia, andvlewoutdslike to providesties board 
With aMmcopye Dia leanays 

THE CHAIRMAN: Very well. 

Moen CRONKs (handed) 

THE CHAIRMAN: Thank you. 

MSS PCRONK: #?hais ywasea decision, ME 
Chairman, in first instance ofthe: equivalentso£, the 
Discipline Committee of the College of Physicians of 
Ontarieo* applying an the BratishaColumbiaicontext- 

It was a situation in which a 
physician -- it was alleged that a physician's practice 
was not up to the standards of the profession 
warranting revocation of his licence and some very 
specitic allegations were made against the doctor. 

What's important is that the Discipline 
Committee, in the case of British Columbia, called it a 
Council, of the College of Physicians and Surgeons 
administrative tribunal that happens to have the 
mandate and the responsibility to maintain professional 
standards in the communities of physicians in that 
province. 


What happened in that case was that an 
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investigation was conducted by the Council - the 
Discipline Committee, I use'that language simply 
because Ontario lawyers are more familiar with it, but 
in Be Got Gis scald edsthe (Council: =~ conductedsan 
investigation tof sthe,doctom)s practice and, an 
investigation report was prepared by two other 
DiyYSMerans swhich wasshighivicriticad ofp thes doctor and 
it quoted a number of experts in the report whose 

Opin Tonseweretalsotcmi trcal sot mthevwdoctor: 

The investigation report was produced at 
the hearing but the authors of the report were not and 
were not made available for cross-examination and, 
Similarly, the persons whose opinions were also 
contained in the report, the other physicians, were not 
produced for cross-examination. 

The doctor brought a motion before the 
Disciplinary Committee seeking an order compelling 
counsel for the Disciplinary Committee, the lawyers for 
thebDuscipbmery tCommitteenvasepart of Lthein 
prosecution of his case to call the physicians who had 
authored that damaging report and to expose them to 
cross-examination in the interests of what the doctor 
described as preservation of the rules of natural 
justices And he took the position .that<if they were 


not produced for cross-examination, the investigation 
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report should be withdrawn and that it couldn't be used 
in evidence against him. 

Now, I recognize immediately, Mr. 
Chairman, the distinctions between a hearing of that 
kind and’ a tribUnal of that kind and a Board such as 
the Environmental Assessment Board. But on the heals 
ofthat; TP? alsorsubiiae OC sole 

THE CHAIRMAN: Is one of the differences 
you" are recognizing the fact. coat, thous Disc iolameary 
Committee had no power of decision? 

MS CRONK i. Tte1S¢ that, Fou TP oisealso 
the fact that it affected an individual whose 
livelihood and professional standing flowed from any 
deciston that’ the Council mignue make. and, ited acc ead 
the Council had decided to revoke the licence of the 
doctor that was only ultimately reversible by the 
College of Physicians as a whole or by the courts. So 
it is an arguable point as to whether their decision 
was Einal in? that regard. sAs you know. cl .course, an 
this “province, theirs decicione 1S2.Sibiectulo,coure 
review. 

No, when I was recognizing the 
GATrStincETOn. Lith waseprimari ly on hem besi ee tated ewe 
Veryedirect "hearing atlecting the cugnics of a 


Darticu lar “divi eual alia, #1 Dany eeuoNdesia ede. 
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assists in the submission that I am going to make to 
you because it is precisely, in hearings of that kind 
that the courts have held consistently that the highest 
standards of procedural fairness must be maintained and 
the highest standards of natural justice must be 
maintained because of the consequences for the 
Didivadtals 

Tie. Coun cate =a whens the doctors brought 
his motion before the Discipline Committee, the Council 
of the College, they held that they were not required 
to and should not call the doctors who authorized the 
report, that. they weresnoterequnred lito »,ulmthemnmmp for 
cross-examination, but that the physician was free 
himself to do so, in the sense that he could call them 
as his own witnessesis hevcould request: the, Council to 
issue a subpooena requiring their attendance and, in 
that way, there was a mechanism by which the 
information could come before the tribunal short of the 
tribunal compelling its lawyers to call those 
individuals as witnesses. 

THE CHAIRMAN: Did they deal in the case 
WLith the questuon ofp uretnesdoctor had» calleditine 
witness he would be entitled to cross-examine the 
witness? 


MSanr GCRONK aewihat moantwissnotediscussed: 
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Mr. Chairman. 

The case was appealed, was taken to the 
British Columbia’ sipreme=GOure, etic COUrteupiela that 
decision. A further appeal was taken to the Court of 
Appeal and again the decision was upheld. 

And I would direct your attention perhaps 
in the first instance to the headnote at page 2 -- 
sorry, it's page 188, page 2 of the copy I have given 
you, and immediately before the recitation of all the 
authorities, I would ask you to look at the second 
preceding paragraph beginning with the words: 

"The Council was entitled to rely upon 

the “reporter es. 

And the last sentence of that paragraph 
summarizes this aspect of the decision upon which we 
rely and that is: 

14. 2NnOr Was Che Council leoblagqearto 

subpoena those to whom remarks were 

Attributed particularly-dia ven" tnac nk.) 
K was the doctor: 

Pras Ve My hela onXedaha ecm tele; eaeukct gealbiicy lige ge. 

Then” f° would “retervou-asvwell, Mr. 
Chairman, and members of the Board, to page 198 of the 
decision. Page 198 on the left beginning with the 


First’ full paragraph, readsas -lolicws: 
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"Tf the petitioner wishes to challenge or 
controvert the findings of those doctors 
(i.e., Doctors Patterson and 

McGonleie saga. 

They were the authors of the report: 
"...and others to whom the investigating 
committee refer, he may subpoena those 
DoOchopS waine snoOs pitalk.o Bhi ciade: and 
medical charts referred to in the report, 
call evidence essentially to rebut the 
allegations that had been made against 
him and to deal with the allegations that 
had been made regarding his alleged 
unpnotessa onal, conduct «<" 

And then the court continues: 

Bite Dedosnote Cousidem that sthe 
petitioner has shown that it is necessary 
that he cross-examine the members of the 
investigating committee in order to 
accomplish any challenge or rebuttal 
which he may wish to make." 


And then over at page 200, Mr. Chairman, 


the count jexpressly findsyan uthe farstjfiuld? paragraph 


eNO dSetheresan onus upone ther council? o 
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subpoena witnesses to whom the 

investigators have attributed comments. 

Dr. Kun Czehas his own right to subpoena 

witnesses under Section 60 of the Medical 

Peactreloivers sancti. 

And? Jas’ IMsaid~iiny Chairman, ,this case 
was upheld by the British Columbia Court of Appeal. We 
place Ze before wyou Simpl “un seupport (of sehis 
proposition. ands that as) ethatvert 1s.a mest vinusual 
circumstance indeed under our law for a tribunal to 
compel, in the face of opposition from the affected 
party, in mandatory “terms Pthevoroduction .of .a\witness. 

The more particularly is that so when 
there are a number of routes by which that evidence 
might otherwise be placed before the Board. In this 
case, Forests for Tomorrow has come before you 
effectively saying: We wish and think it proper and 
the duty of MNR to either retract the Ritter document - 
and’d ‘Concentrate! onytnateror eanmOnent  ~ sore orca lila. 
Ritter or another like witness to give this evidence. 

They have not told the Board, and I made 
particular note of “Chas Ar Mreeeeastr? lia se eubmissicn= 
this morning, you have not been told by Forests for 
Tomorrow that they have asked directly of that proposed 


witness for his participation in the hearing and been 
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refused. “You have not been told that other such 
witnesses are not available to Forests for Tomorrow. 
Rather? al vow haves been told usmithat. Forestsre for 
Tomorrow believes it would be more appropriate if the 
MNR called such a witness. 

Andean mnyesibms Ssa On, we.t-as. thes rare 
case indeed, if at all, that such a profound departure 
from the normal practice should be undertaken in the 
fase of quite clear opposition and in advance of your 
hearing the evidence upon which the MNR wishes to rely. 

THESCHAURMANG Stic. @eronk me ustagoimca back 
to, thevcase that’ you" filed with us, backs tol page 198), 
He TemMighte ew lial paragraph miheteyou read ,* panticudarly 
the last sentence where the courts says: 

Bite deenoenconsmederathatwehe 

petitioner has shown that it is necessary 

that he cross-examine the members of the 
investigating committee in order to 
accomplish any challenge or rebuttal that 
he may wish to make." 

MSI GRONK SAP Yess tir Chairman, 

THE CHAIRMAN: . Why do you suppose the 
DeGVEnone re would: wen tito Ica lige esorry, why do you 
suppose that the petitioner would want to question the 


Committee if it wasn't in terms of cross-examining that 


4 
ra 
1°) 
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investigating committee? 

MSa CRONK 9 Mma hmm- 

THE CHAIRMAN: In the context of the 
case, the investigating committee came out with a very 
damaging report against the petitioner, the petitioner 
wanted the Council to call the witness, presumably so 
he could cross-examine--— 

Morac RONK eS 

THE CHAIRMAN: --those witnesses. it 
don't understand why the court is making the statement 
that the petitioner has not shown that it's necessary 
he cross-examine the investigating committee in order 
to accomplish what he wants to accomplish. 

Surely they are not suggesting, or maybe 
they are suggesting, that he would just want to 
question them in terms of leading them through a direct 
testimony. Surely he would want to question them ina 
Very critical fashion. 

Mor GCRONIG aR ewes 4 

THE CHAIRMAN: =o ites their 
allegations made against him. Would that not be the 
case? 

MSim ICRONK: Lewourldpnavye. Ghaughnte so 7k tir. 
Chairman. But, in my submission, there are a number of 


inter-related principles here, knowing something about 
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these kinds of hearings. 

In my submission, what the court was 
suggesting is that there are a number of ways to meet 
damaging opinion evidence. One way is to call experts 
of your own simply to contest the opinions that have 
been expressed; another way is to cross-examine the 
authors of the damaging opinions either on the basis of 
an attack on credibility or methodology, whatever means 
arevaval lable stosyouy Sto!’ minimize vor completely cast 
into doubt the reliance of what has been written. 

I take from a review of the case as a 
whole and, in particular, the preceding sentence when 
the court lists the type of evidence that the doctor 
could compel quite freely, medical or documentary 
evidence, as well as a subpoena to these doctors that 
the court was reacting to the whole panoply. 

THE CHAIRMAN: So they are not suggesting 
that he wouldn't want as his prime purpose to be able 
to cross-examine? 

MS2 = CRONKE= One" asian Swas- -qun te 
clear that that is what he wanted as his prime purpose. 

THE CHAIRMAN: And they are just saying 
that your objectives can be met-- 

MS..ISCRONKGSMPrecisely 


ME ecHAWRMANG? @==—other than eby “calling 
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those witnesses? 

MS<2  CRONGss Messer Including by requi ning 
by subpoena duces tecum the documents that he needed 
from the ‘medical authorities, as well as calling expert 
opinion evidence of his own through physicians of his 
choosing. 

The question you put to me, Mr. Chairman, 
lies with equalsfioree rof /counsesinethisicaseaand that 
was why I put to you our observations as to what you 
had and had not been told today in submissions from 
Forests for: Tomorrow. 

It would be an appropriate inquiry for 
the Board; imemy submuession7 ito ask ive, et es, that 
Forests for Tomorrow wants MNR to call this witness 
when its clearly open to Forests for Tomorrow to do’so 
itself and; inimy Submission Bec’ vow; the tebtect” of sa 
doing = I ..don' esugqgqes@ith= neta ver spur the ertectra. 
so doing is to achieve a procedural right not otherwise 
available to them and that te tindie ton stc 
cross-examine. 

Because clearly when you call the witness 
yourself .«vyou tare boeundiibyi it herrules of 
evidence-in-chief and you also as counsel attest toa 
certain degree, tomthe Credibityvey ; not thee trun or 


what is said, but the credibility of the witness to 
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give evidence under oath. And there are all those 
LMpIRNGatVons#ot ycallingmeheiwiiness wournrce Li. 

So@your tquestion LL would suggest is as 
appropriate to what is now immediately before you as it 
Was Beni biiatecasomhiThe Ghacteomethe matter sis, is that 
veuny (Often pin jtihe weour se tobwa procecdingatany type Vof 
proceeding, counsel often wishes that perhaps the 
calling of witnesses happened a little differently so 
that you had a cross-examination right where perhaps 
ViOupsasee enol fen tah) edittoratt: 

THE (CHALRMAN: Pal Gtalkewucethiatestrom what 
you previousiy said that, should the witness that 
Forests for Tomorrow wishes to call not wish to 
paribucupate sethat tehatiewowldmit sampure their right: to 
attempt to subpoena that witness. 

MS SGRONM AR AbSsolltelyenotorsiy . ise 
would be perfectly free and open to do so. 

THE CHAIRMAN: As an additional 
alternative? 

MS. GRONK:A wAbSsolutely,,. svesi. BUG eyviouw 
have. been told neither, of course. 

THE CHAIRMAN: Rag hits mOkaye 

MS. CRONK: We wish to address very 
briefly as well, Mr. Chairman, the suggested 


consequences of failure to call a witness and I have 
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already alluded to that very briefly. 

As suggested by Messrs. Sopinka and 
Lederman in the extract that we looked at Tab 1, if a 
party comes before a decision-maker, be it a Board of 
this type or any other officer of the law seized with 
responsibility foredeciding tniaterialvmatters, withtan 
imperfect case, the result quite simply is dismissal, 
i1srejection. of “the trell ef Bsovght: And Panrrour 
submission, that is no different in an administrative 
hearing of thas kind Cmecaitherciy yi gation 
COnLe wt. 

In this case, the consequences of 
deficiency in an environmental assessment submitted to 
yours simply not) towacceptUlthe assessment iot’ to 
approve: ut oretotapprove’ MENMsub ect taupermseand 
conditions. There are a variety of clear express 
JurEsdictionali powers that athe! Boardmihas to dealewren 
that situation, but the consequences are borne by the 
proponent. 

THE CHAIRMAN: What about the case in the 
administrative context where the Board is not satisfied 
with the evidence before it on a particular issue but 
clearly feels that the overall undertaking is in the 
public interest and does not wish to avail itself of 


the choicesof dismissing@ the! undertaking of prohibiting 
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the activity sought to be approved because of the 
OVerril dangepubemterinterest= concerns which, invits mind, 
OVeErEITaeSsF themiailure *byzaeparta cular ‘party to "put 
forward the evidence to a degree of sufficiency that 
the Board felt should have been put forward? 

MSGE&CRONE: In my submission, Mr. 
Chairman, like Mr. Campbell, that is precisely one of 
the reasons why the commission power is contained in 
your legislation. And depending on how significant the 
Nathtenjrsewel ters something Sthat 1 sitoften fdealt with by 
Way so fcond aeons fabeaching Gfo Japprovel which) 2& not 
honoured and performed, permit the carrying forward of 
She progectrm ateeledsteiniathateraspec oer hat is, < would 
suggest respectfully one of the intended purposes of 
Ghat eprov usTonmob the wl eqs katronr 

THE CHAIRMAN: Thank you. 

MS. CRONK: And not exclusive to this 
troibimneabsel auvoht tcadd? aim tany Isituation where ta 
decision-maker has the authority to approve in part or 
whole or to attach terms and conditions which have to 
be satisfied before full approval goes forward. That 
YSsenoObarO course. aincommon sin anynumber! of 
Situations. 

We wish to deal very briefly as well, Mr. 


Ghaarmany wasthethetusecuch of alleged unfairness to 
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Forests for Tomorrow in the event that the MNR is not 
compelled to call the requested type of witness, 
whether it be Mr. Ritter or some other similarly 
qualified individual. 

inv ourvsiubnissioen] (Mr ieChadrmanyesave 
only «for ‘restrictions of Grelevancy 2 tanviparty vs “iree 
to tender such evidence before you during the course of 
this hearing as it deems appropriate and ultimately the 
only constraint wWpon the tabrl mey %t6 ede %scotdis trelevancy 
which is the threshold test which must be met every 
time one tenders a document and every time one tenders 
a witness, lay or expert. There is nothing unusual in 
this situation about that aspect of the matter. 

Lttichlowsry Sthereiore ry vinweuletsubmniss ion 
that a decision by ther Board Wat slits Stinerntor to compel 
a party to call a particular witness or witnesses does 
not preclude vany Yolner party — ote ustrrorestseicr 
Tomorrow, any other party to these proceedings to seek 
to tender evidence on this very subject before you 
should they, in their judgment in the future, perceive 
that 1t is necessary or desirable tin themintverests tot 
their clients. 

THE GHATRMAN*< @ So SIMiGakemireychat tyoutare 
advocating the position’ that those Gn soppesi tion are 


nob) jushbirestrictedi tommebu ting tiers eerelrereatiecmn, 
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MS. CRONK: Let me deal directly with 
that because that is indeed the next point, Mr. 
Charemane = "rou put Tt) quite: approprvatcely in terms of 
the submission we make to you. 

POres tse Lor Llonorrow,- Ghrough Mr, 
Castrivia™this™ morning, nas said (that ther role of 
Forests "for Tomorrow isto call’ rebuttal evidence’ and, 
tn - Our *SsupmiSsi On, ei tetlatieios sO, Ths =pureliy. a function 
OL selt-definitiom and selt-impositivon.. - That is’ not 
the role of parties to a proceeding and that is not -- 
let me rephrase that. The role of parties before you, 
apart from the proponent, is not so limited at law. 

And if Forests for Tomorrow wish to take 
that view of the matter and to proceed in that fashion 
Ciattise cf Cotlrsey ts" rront. DutewrTt 1S Nov required, 
now (562 1mplvert ertier by the manner itn wiich this 
case has proceeded or by the legislation in our 
submission and it is certainly not the experience in 
many other hearings of this kind. 

I support Mr. Campbell"s submissions to 
you this morning that intervenors are free to 
supplement evidence, to depart from it by leading 
evidence in the first instance on matters that they 
submit are relevant to you and, in general, to deal 


both with matters raised by the proponent and matters 
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not raised by the proponent if they can persuade you 
that. the matters are relevant. 

In, short,» Mr... Chaiarman;sanvyeantervenor is 
free to call a positive case as well as a defensive 
case and I, therefore, share the view that a rebuttal 
approach, is, not sthes mandatory -aprrodchaaacneugh oF 
course if a party decides to so deduct itself, that is 
entairely.iis right tosdosso- 

THE CHAIRMAN: Anda Tetakera titnacs a6 
follows from that that an intervenor could 
theoretically shore up a proponent's case? 

MS. CRONK: Absolutely. 

THE CHAIRMAN: Thank’ your 

MS «, GRONK:, syiie the Boandyerequiredeany 
precedent in. that .regard, 1. wouldwbe only «too gqladatrc 
provide it based on other cases, but that is my view of 
the gla waa oie: 

THE»~GHAIRMANS. eihank vou 

MS. 20: CRONK dpe Matias Vt hens AS un he 
alternative relief that Forests for Tomorrow has 
requested of you is what I referred to as the issue as 
to whether the Board should require the withdrawal of 
portions of the statements of evidence submitted by the 
MNR for Panels 12.and,13;,and-2f.b could “deal, wath, that 


very briefly. 
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We are really talking about three 
different things: First the Ritter document -- what we 
have described as the Ritter document; secondly, 
paragraphs 1, 2 and 3 of Panel 12 which appear at page 
66> thirdly, paragraph 2) ae page ooMmccrranelni3. 

Wirciterespectnta che kiarstertem, the 
Ritter document, the Panel 12 evidence package makes it 
quite clear both in the index to the document and in 
the section of the document, the overall panel evidence 
document in which the Ritter document is contained, 
that it was tendered purely for informational purposes 
only. There is no suggestion either in the Panel 12 
evidence statement itself nor in the submissions made 
by the MNR in their factum to you that the MNR relies 
on titiqin an “evidentiary tsenseror that the evidence tin 
any way flows from it. 

And in any event, in my submission to 
you, the matter on that document is now moot because 
tie MNRea wy ber actumtroyou Nnassindrtcated eto iyounthat, 
onmconsent\Y 41t as-prepared totwithdraw the document 
recognizing that atewas provided pure Ly for 
informational purposes and that it doesn't rely on it 
for the evidence it intends to lead with respect to the 
matters covered in Panel 12. 


SO sbi we. 
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THE CHAIRMAN: What is your position, Ms. 
Cronk, on a situation whereby a party tenders evidence 
for a particular purpose, it is admitted into evidence, 
is the Board confined to viewing that evidence only on 
the basis for which it was tendered? 

MS. CRONK: Assuming that it was evidence 
in the first instance, that. 1 tywastevidencewin the 
first instance and was received by the Board as such, 
it can be used for all purposes once it becomes part of 
the record. 

THE CHAIRMAN: So you are making a 
distinction. over thepthecth thatea feasaitiwes sib tpted giior 
information purposes only and not something upon which 
the. partys submittangeter eldied) at wouldinoeebe 
evidence? 

MS .«CRONK:*) Lean, Meni Chanrmane ew The 
process that has evolved at this hearing and through 
the, Board's: rules 62m this» regard\thempricim production 
of witness statements and evidence statements is 
designed to expedite and facilitate disclosure ina 
timely way, both» forvbhesassistancenofaethesBoardeandi for 
other parties, but at end of the day when measured 
againststhe, legal» tesiv-i1t4doespnotefornaparts of the 
evidence until the Board formally receives it and the 


matter is proven before you, and it's proven by the 
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authors of the documents whose opinions are expressed 
in that evidence package confirming and endorsing those 
opinions before you and only then does it become part 
of an evidentiary base before you. 

Peregqaraetiawiiieaeits Mins tance, Mr 
Ghairmanm, fasnething mores than: "a *biblaicgqraph-—— similar 
to a bibliography provided, in the sense that if one 
provides siisa usCGientiive paper va Iitshrof other source 
documents in the same way that one would with a 
syllabus eto, tawcourse, itidoesnm'tpanean Cthhatropinion 
evidence is going to be lead in support of each and 
every of those references. 

THEMCHALR MANS Wwe isa eimiicryuneg) ==) I 
understand what you are saying, but I'm trying to 
distinguish a situation because of the Board's recent 
practicesiof Mot requinimg parties Inievery) instance’to 
go through page-by-page every document that is filed 
and j~. mone: or Jess sito hightltoht! thoseldocuments: that 
are filed by way of witness statements or supplementary 
documents <0 that the oralmportion of the hearing 
would be expedited, and the fact that a party 
contains) =-sorfancludessdocumentationvorr an 
informational nature within their package and the fact 
thati theve donitsenanecral tes tinonyeeispecifacally 


confirm those particular items or positions that are 
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contained within the witness statement. 

Are you suggesting that if they are not 
referred to in evidence and confirmed orally-- 

MS =.GRONK 98 tho inv aecharrinam, 

THE MCHATRMANS@S==that they -aren tin 
evidence? 

MS's” CRONK 7 @ No SMe !eChairmman, Sm not? 
What I meant by that was, if you take an example of an 
evidence package that has been co-authored by eight or 
nine individuals and it is ultimately tendered as one 
package before you, so long as those individuals are 
produced and are available to the Board for questions 
that “the: Board might have, inm'tnecry = 1 nm nec 
suggesting it would be appropriate in a hearing of this 
kind =) but), an *theory, /one "cant put "ene Wwititess upy mark 
the report, and sit down and turn the witness over to 
cross-examination and to questioning from the Board and 
that is entirely proper. So my submission was not 
intended to suggest that. 

Tnthisi particular cases *Mre”= Chairman, 1 
think the matter almost moot and, in my submission to 
you, where some -- hypothetically, where some real area 
of difficulty might be encountered is if a document 
came to form part of the record in that way and then at 


the end of the day some reliance was placed upon it by 
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the person who tendered it in the first instance, that 


might very well be improper depending on the 


circumstances. But that's not what you are faced with 


today. “What you are faced with -- 


THE CHAIRMAN: But how do you get around 


with the fact that the document was tendered by the 
proponent in their evidence package? 

MS. CRONK: Wed => 

THE CHAIRMAN: It hasn't been admitted 
Vou bCane inde rs Cand tia but — 

MSS "GRONK: Exactly. 

THE CHAIRMAN: -=birly the’ tact that they 
tendered it in the beginning as an indication to the 
other parties of what they were going to address in 
terms of their evidence, is not there a question by 
makinguthavechorce anit iatilyethat the party including 


it is intending that it be part of the evidence? 


MS© “GRONK? Had the document been silent 


onethel issue dtwouldG@agree: weentyoul, isin but ithe 


document wasn't, the document in at least three places 


very prominantly indicated that the Ritter document was 


provided for informational purposes only, so that all 


recipients of that package knew that it was ina 


different category than the remaining contents of that 


document. 
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And in those circumstances, in my 
submission, (a) it has not been tendered before you, 
(b) ~bivhasenek been acdimat cede. andus((c) aaa me Sorry. 

THE CHAIRMAN: Sorryemigo.aheadt 

MS; GRONK:egrAndey cc) anyone who, actually 
reads the evidence package can see that it bears on its 
face a different characterization oriitresatment. — So 1 
don te thanks your cam imotergpiromga tt an intention) posame y 
On 1b, in,myesubmissxons 

In any, event,,evenedfiyonercomld, Mr. 
Chairman, the fact is because it hasn't been formally 
tendered before you, it's not yet part of the record, 
it's not, vet. partnoteyoursevadentiaryerasctrast can Oe 
withdrawn at any time by the party who adduces it in 
the first instance. 

THE CHAIRMAN: So you are suggesting that 
notwithstanding witness statements are distributed, 
notwithstanding the witness statements are subjected to 
a scoping process, that prior to actually addressing 
the matters in that witness statement and through a 
particular panel, anything can be withdrawn? 

MSaneCRONK ie. VestuiraaGhaannenwe thers weuld 
be my position. In the same sense that were it 
otherwise, hypothetically, a party could produce any 


number of reports which ultimately could be shown to be 
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irrelevant, ultimately could be shown to be authored by 
people who are not qualified to author them and about 
which objection might be taken at the beginning of 
evidence. 

Clearly the mere distribution of 
documents deesmum antord ster ainplvciueiy tor "explicitly , 
an admissibility status that it might not otherwise 
have. 

THE CHAIRMAN: No, I am not questioning 
the fact that the documents contained in witness 
statement may ultimately be ruled by the tribunal to be 
inadmissible for any number of reasons, relevancy being 
Gree Dvanwjustldvuestioning athe tact that: Ws <:t your 
Vitew ihe tatheiparty bender ing the document wirrthe faret 
place or including it within the witness package can 
withdwmaw glittiatranvic tame fipritoutien point where at as 
asking for its formal admission as evidence? 

MS .S;CRONK: oOrThatwould®=be* my preliminary 
vwisew) {o fi ethet sna Cierra. Charmrimamr mAnd@obvicous ly 
concentrating my attention as I was on the Ritter 
document which, in my submission, falls’ in a different 
category et istinotivaminat tem ievhought about at 
length =~and af at were to be of assistance to the 
Board ,cleariviiewouldrdomchak But, yes, as counsel 


my immediate reaction is the one I have given you. 
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THE CHAIRMAN: Okay. 

MS“ sCRONKeghWithervespecthe tomtherother 
paragraphs that have similarly been challenged both in 
Panel 12 and 13) if Ll" could askevou venveaumckly j3uSt 
to look at the ones in Panel 12, for example, that have 
been impuned at page 66, paragraphs 1, 2 and 3. 

in essencemeMreqgchair mane mrour 
submission, these paragraphs and paragraph 1 in Panel 
13. .as.welleadorthreewethangs: 

Fars ty theyecontan neal descoriptiitionwof the 
essential components of the existing regulatory scheme 
for the use ofepest.contros sproducisehebo tia the 
federal and the provincial level. It is a description 
of legislation of a regulatory scheme that exists 
today s~ secondly grits a Deserietion off the mroponen. = 
formal position before the Board with respect to that 
regulatoryuschenss(ands thirdly pias: ereeseripticon cf 
the issues concerning the use of pesticides generally 
as perceived by the Ministry of Natural Resources. 

And each of the four impuned paragraphs, 
bothe ing thas panede=-ithese sr intthisiipanesteand 
paragraph 1 in Panel 13 fall into one of those three, 
either descriptive paragraphs, descriptive of a 
regulatory system, or are descriptive of a formal legal 


Desai one 
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NOWRA Mou risubmission on. thertirst 
matter, a description of an existing regulatory scheme 
is something that is open to any party to address at 
any time as a matter of general law before the Board; 
it is something in respect of which the Board has clear 
authoraty atom tvakehiudicialwnots cero ands at could have 
been done in final argument, it could have been done at 
outset of the panel's evidence, or it could have been 
done in writing, and that is what has happened here, 
Lis been? donel snewra ting: 

Lis Nothing=mones@thanta2deseniptionser 
an existing matter of general law, regulatory scheme 
ands Vi nsounresibmissponP raedquiring tts ewithdrawatl, 
absent the consent of the MNR, is neither warranted nor 
would it be appropriate because it's something that 
COunsSeLECOULDC Esay oralivebeLore .youYat tany@time if Vt 
was appropriate to the matters you were then 
considering. 

Secondly, with respect to a statement of 
the MNR's legal position, we make the same submissions. 
Gounsel sand anvispartydare ticee! subject sto receiving 
direction from the Board, to outline for the assistance 
efuthe shoard Landeronicloanutieatiaen togothermtparties 
their legal position on overall issues in the hearing, 


on any sub-set of issues in the hearing, and on any 


Farr & Associates Reporting, Inc. 


Submissions 16794 
Cronk 


panel of evidence at any time, subject only to whether 
it is of assistance to the Board. Requiring withdrawal 
of= the enunciation of ial leqali’posationtass can my 
restful submission, unprecedented and unwarranted. 

Again, one can quarrel with whether it 
was best done in writing but surely that is not the 
issue; the assue ist whether! theiright@as there to do it 
atheavili and, (4.ny mye subi Sea on ea tenenste 

Then finally, Mr. Chairman, dealing with 
what we have termed the general jurisdictional issues 
before the Board, it will be the evidence of our 
clients before the Board that the industry in its use 
of pest control productsé@invihervareavolt thetundertarang 
relies on the adequacy and sufficiency of the federal 
and provincial regulatory schemes for determination of 
thesafety of the®products,) soseregistereds, classified 
and authorized for use. 

MR. MARTEL: «Can oI asktasquestiron at this 
HUI Eee Ms Peeronke 

MS eGRONKSD “Yes, OMie Marvete 

MR. MARTEL: It has been bothering me for 
some time, you have made reference to it on several 
occasions, so has the Minzvstry: 

But in view of the fact that the federal 


government has now established someone to look into -- 
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the review team will be recommending improvements to 
the registration process, which has been in place for a 
number of years, is there not some concern that maybe 
there was something wrong with the process, the 
POSsLbDiLity of “something wrong in that process that can 
cause people concern? 

Moot, CRONE: GCirmeayarer ait Martel. 
although Gg) Cant speakator ay clientywhor Te" noti mine. 
That you will hear some evidence on that, I do not 
know. 

rhecanm only say. Sir, chat sor ot ten when 
entities of this kind are created for review purposes, 
it is perhaps imprudent to too early draw an nT arene 
as to why it was created. 

MR; MARTEL: But surely it leaves the 
question in one's mind at the time? 

MS= CRONK =? eiiitemave simpiyvebper an elfort, 
Sir, to better improve an already stringent system. It 
depends how one looks at the matter, I would have 
LHOughe. 

Andefanaliveesarhettwath. respect: too the 
general jurisdictional issues. In essence, the main 
submassions®tnatowetwich@tosmake to*vyou is that it is 
CheSposi £1 ONnPorP ther Or IAVande the OLMA that they rely*on 


the existing system and on any system subsequently to 
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be approved by the applicable federal and provincial 
authorities for the use of the products that they use 
in the area of the undertaking. 

The industry, given its role in the area 
of the undertaking, has a vital interest in ensuring 
that it uses only safe and properly registered products 
in accordance with the applicable and governing 
legislation. 

And» it. isitorm thatf reasons More Chaatrman? 
that the Ontario Forest Industries Association and the 
Ontario Lumber Manufacturers Association take no 
position on the general jurisdictional issues raised by 
the applicant, Forests for Tomorrow, but we have set 
out in paragraphs: 42.0f, cursfectum ceneaaie fae tied 
matters that, in our submission, may prove of some 
assistance to the Board in considering the issues upon 
which you have been addressed this morning. 

Andyfiianaliy,—Mre Chaarmnanewatts scours 
just anticipate the question there. Mr. Cassidy was 
good enough, during the course of the last few moments, 
to check on the Harwood case for us, I didn't have that 
ready to hand, and I am informed that that was a civil 
case, it was an action on a covenant in a mortgage, and 
we will have copies of the headnote available for you 


Doi ghimsnewr 
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THE CHAIRMAN: Thank you. 

lis CRhONK: “Ie apologize Lor the quality 
of the phetocopying. 

THE (GHATRMAN: "Ms. Cronk, “just before you 
conclude, I do have one question. 

Going back” to part of your earlier 
submissions, in the event that another party called 
evidence of this nature to deal with the effects on 
humans of the use of pesticides, et cetera, to what 
extent, in your view, should the evidence called on 
those issues be put before the Board in terms of health 
studies and things that have already been dealt with 
presumably by other regulatory authorities? 

IP wmderstana your Client s position, they 
are relying on whatever studies or inquiries or 
investigations have been undertaken in the registration 
process both before the federal and provincial 
avenoritres’ wio Nnortelly nave that Jurisdiction: 

Should another party, however, wish to 
call evidence about the impacts on humans relying on 
their interpretation of the Environmental Assessment 
Act, Section 5(3) > definttron of environment, et 
cetera, to what extent should the course of those 
inquiries take before this Board? 


Do you have any position on whether or 
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not matters which have been dealt with by the other 
regulatory authorities should be reneated before this 


Board or can be repeated before this Board? 


Ley as 


MSW CRONK Be. Shevldesayttwo. tinge, aime 


Chairman, an “response stostiat si thearigs taas: ve 14s 


our clients positzony as outlined vinethetiactumive 


filed, that on the general jurisdictional issues raised 


it takes no position whatsoever one way or the other. 


And it flows from thats, sie, Bepstaeleonsunastetlonsc ic: 


you on the question) that yvoushavesiust pul iio me: 

THE UCHATRMIAN i= Ok aye ALaGnLedmeondet <1 
through ithe back door, sbute iL twasituneuceessiuly. 

Very well. 

MS- 6CRONE aaa tiene otr Esa 


THE CHAIRMAN: Trem Rey up 2 


MS? sMURERY.: LE we could, bake «15 minuwees 


before we proceed? 
THE CHAIRMAN: Yes, that would be 
appropriate. » Thank vou.” We. wall make 1t 120 mManutes, 
MS 3 SMU P Hyves AWavel at ay Sigen 
~=—Recess taken al esnS, i au. 
== On Pesan Cece ee a 
THE CHAIRMAN: Thank you, ladies and 
gentlemen. Please be seated. 


Ms. Murphy, it has been a long day. a 
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UlieieeW ema Ge oC NgmeOmerys Pando. bas tears ay ye 5 25. 
I understand that you will be longer than that and we 
Wit jie tGrpe Chait! arp) tomorrow? morning. 

MSePMUREH Yeo SVesritt ha visi rane:. I 
understand, and it has been a long day. I started out 
feeling something like a race horse, but I can't say I 
do now, especially after watching how hard my friends 
worked. And somewhere around that time when I get toa 
good, time, totbreak .h Monde sav see 

What you are going to need will be my 
Statement of Fact and Law, you will also need my book 
Of Jauthoraties., anda) am elso going*® toy bes referring; 
EHOUGHAIM Probable wons tCrde testo, 1 todayy” Iiwill at some 
stage be referring to some authorities that are in Mr. 
Castrilli’ ss booksor authorities: 

JUStS beforenda ~begqin? LI would lake to draw 
Yours amcent sone eiistaso, thatewencan! focusmonewhat. 1tiis 
we are talking about, to my statement of the issues 
Whitehead whave.Sseteoutmonsepages 2 ofemy Statement of Fact 
andy law.) eAnd you walle see ae as%similaratomwhat yo 
have seen from the other parties, but I have structured 
ites ohtivy detieren tii.” Boot! Ghougneetowould bring 
that your attention. 

Therefore, what we are suggesting are 


that the issues here today really are as follows: Does 


Farr & Associates Reporting, Inc. 


Submissions 16800 
Murphy 


the Environmental Assessment Board have the 
jurisdiction to consider any evidence on the potential 
human health effects of the pest control products the 
proponent proposes to use within the area of the 
undertaking. And in ouriview the answer torthat 
question is yes. 

Second, does the Environmental Assessment 
Board have the jurisdiction to compel the proponent to 
call a specific witness or any witness to give 
testimony on the potential human health effects of the 
pest control products and’formulations’ the proponent 
proposes to use within the area of the undertaking. 
And, aS you areé aware, our submission on that would be 
that the answer should be no, and that's really key to 
the relief sought by Mr @castriiia: 

The third’ matteryv- and I. antend® tojtake 
some time looking at it because I think this one is 
very important endl 2s really GentralvtormMr. 
Castrilli's - does the Environmental Assessment Act 
impose specific evidentiary requirements which must be 
met as a statutory precondition to the consideration of 
the acceptance of an environmental assessment and 
approval to proceed with an undertaking? 

And, finally, the last question: Does 


the Environmental Assessment Board have jurisdiction to 
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compel the proponent to withdraw from its statement of 
evidence of Panel 12 the document that we have been 
ATscussingaby Ormerod fanguk titer wanda aadartion, 
certain paragraphs from the witness statement. And@on 
THAteDOLts, CUEMSUbMUsscion willbe bthat tie tisshes sas 
Moot. 

And if at saundnat gee bigy Cumann spoint Mmehreée; 
SUD upOS tion ewould sbesthat hthepanswersrus anos 

Now, in order to understand why we are 
here today, we have to look very closely at the Ontario 
Environmental Assessment Act, what it requires and how 
LU works... Our lLhegis lations nthe bontarsce LEnvinocnmental 
Assessment Act, is our own and the structure is unlike 
environmental legislation in»sother jurisdictions. 

It has significant strengths when 
compared to similar legislation in other jurisdictions, 
and eLtthink youuhave Steontake <coonmoance tofywthoses> it 
also has a few weaknesses and I think that the reasons 
we are here today flow both from the strengths and 
weaknesses of our legislation. 

Lawolloe Be bom av an bewhwordsnf inst 
about one of the weaknesses that I think has caused us 
ale rheteu ley ei Chas Bhea inc cance eaCharikeaste Tis . very. 
INpoOLtantevowpuhsour guanide st omit hermOntbanweo 


Environmental Assessment Act sets out statutory 
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requirements ‘Lore the kands of inforhatronerequired of 
proponents. It provides mechanisms for comment from 
interested persons, but it does not require those 
persons at any time to state their case. 

This Causesvavoreat deateoLr ait ipeulty 
and? “in particular, it causes -Gittii culty a situa 
like this where an environmental assessment is referred 
to the Environmental Assessment Board for a hearing. 
Evén inthis kind of “situation, while there vs a very 
high onus and an expectation of proponents that they 
Wild provide nbormatrvontand? Prnetracr, tarenprnie 
pesition = that’s very important; “proponents “are 
expected to take a position -there is no corresponding 
onus or expectation of anyone else. 

THis sis eunlrkerether kinds of 9 ¢i74 1. 
proceedings or many other kinds of board hearings 
because in fact, Mr. Chairman, we begin this hearing 
and continue this hearing not knowing a couple of very 
important things. 

First "of ably MrilCHadrman,veven today; 
we do not know who all the parties are or who they will 
be by the time we are finished. We have had new 
parties admitted as the proceedings have gone along, I 
expect that will continue, and as we have new parties 


we will have new issues. 
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With respect to the parties who are 
invelved;y we do not) knowiwhat) theirepositions are’ on a 
number of matters and we don't know what their 
responsibilities are. 

iit hveOianoeetgics tia ta one *ideirhink you 
have to keep the situation clearly in mind that that's 
what we are doing. It seems very difficult to make the 
argument that a proponent has to meet all of the issues 
at some standard where, at this point in time, we don't 
even know who all the parties are, let alone what the 
issues are in their view. 

In this hearing the proponent has no 
meaningfulgneticeryoknthe-casewitehasstosmeets Mr. 
Castrilli told you that he was concerned about us being 
in a position of replying to evidence he might call and 
he said it was patently unfair, the words he used 
"manifestly unfair” for them to have to say something 
without knowing what case they had to meet. Mr. 
Chairman, we are the ones who are in that position and 
have been from the beginning. 

You made a comment, Mr. Chairman, about 
witness statements and the trading of witness 
statements providing some kind of discovery. We are 
not trading witness statements, we should keep that 


eleariky (i nemind } _Thepproponentiamnhis omer in Aine 
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is providing witness statements but no one else has had 
to provide theirs and won't have to provide theirs 
unt2 1] our case 1s overt 

In those circumstances, how could it be a 
rule or even reasonable to say tha. the proponent has 
to meet all the potential issues in its case when we 
don't know what case we have to meet until, in this 
particular situation, the end of our case. You have 
been trying to deal with this problem yourself by 
creating the Scoping process, —but it iso a°read) problem 
and it) 1s°one’ wenare=ali tryingn tos face: 

TI would*suggest eto your this peobilenm tsi ec 
unique to this environmental assessment hearing and I 
would suggest to you that that's the reason that you 
see in a number of judgments, the one that's been 
referred to here is one of the Hydro cases, but I would 
suggest to you that's the reasoning and the rationale 
behind the comment that a proponent must and, in fact, 
has the right to make judgments about the level of 
detail on any matter to be discussed in their 
environmental assessment and they have the right to 
meet those judgments, at least in first instance. 

Given the broad definition of the 
environment in this legislation, and the virtually 


unending permutations and combinations that flow from 
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Sec oon Se Seectiom 5( Se tnepant i cular shherer Leanne 
other way to make the legislation work than to say: 
Proponent wyou, take thes fiirsticuboatsi &y 

Invfiactpil, thinkgwhatithesBoardjhas been 
Ssavingelarely. issnotvondy de, youshaver they rgeqntiitoldo 
Chat} youwhave the. Fesponsa bial ty. toyeeetihateand to 
tell people what your position is. And that's what we 
have attempted to do. 

THE. CHAIRMAN: Okay. Just for the sake 
of argument at the moment, assuming that is correct, 
the EA is proponent-generated, the proponent takes a 
ELPESte CULL atetheskAsinadesinungjthevsesiweswthat they 
feel are necessary to fulfill their statutory 
obligation under the Act. 

Now, what is your position when other 
parties in reviewing the EA and preparing to meet your 
case, as expressed in the EA or other documentation 
raise the possibility that, in their view, there are 
deficiencies and that those deficiencies should be 
addressed? 

ANG AHiWWOULd) LLke yous omcontanmeryour sart 
of consideration of my question not solely to the 
extent that those parties that raise these deficiencies 
might wish to address those topics in their own case, 


butideal with at in terns of4) @Doesi thatercreate’ any 
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responsibilities on the proponent to deal with those 
issues. 

MS. MURPHY: When people receive this 
documentation and review it, we attempt to make our 
best effort to make available to them our position and 
our evidence. We are never in written material going 
tosbe abide to do®a perfiect qobmotvthaty thut we do tour 
best. 

Now, people can read that and look to it 
and say: Well, I think there is a problem here. They 
mightesay any of° a number’ ofPthingst *s They might say: 

IT ‘want "more anformation;+they woulda provaderus wathean 
interrogatory in that situation and we respond, either 
by providing? the antieorhationeereby) feakinagea Cosi tren: 
is irrélevant or by saying we just don’t know. © But 
that's one of things they can do, and they have been 
doing eet 

They can raise it at the scoping meeting 
and suggest that there is something here that should be 
said. It is my view -- and let's just speak about that 
for a minute. ' They come “to the scoping meetingtor they 
come here and they say: We think there is something 
more that "should4#be saad relre re -our*responstheiity Ca 
listen to that and to make a decision about whether we 


shouldvdo something? about Lepr but- we) can trdo) anything 
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about it unless we have a pretty clear idea - and I 
mean a very clear idea - what the problem is, because 


it seems to me that the person who is suggesting that 
there tossomething wrongihas.qotetotbe —tel.ling ais sin 
some way that a reasonable proponent or a reasonable 
Minister, when you are looking at another kind of 
SLtua tion; ob hasreasonable BA ,~Board can figure out 
precisely what they want and how to respond. 

And I would suggest a general comment 
that we want more, more on this kind of effect is not 
St GeClenv ibe, GLyVarisethat ehind ofe piormation. © tim 
Lac ies 

THE CHAIRMAN: Would not that be the 
case, Ms. Murphy, where the proponent or any party 
calling the evidence in the first instance has taken a 
definite position on something and the opposition, for 
whatever reason, disagrees with that position? It is 
always open toethe voppos it i.0m. to tall. thers .own 
evidence-- 

MSya sh Ree Hive: ial foe 

THE CHALRMAN 44 2-—toO.cmross-examine-- 

MS:. MURPHY 9 y-Tries. whache has nat s~been pi 

THE CHAIRMAN: ——Tierproponentiwom the 
evidence, that stihey shave scalled.. But pat syou, are antow 


Situation where the proponent is saying effectively: 
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We are not going te call” any evidence lor ovr cwnnto 
deal with this specific issue, we instead are going to 
rely on other regulatery tribunars phandling vot othe 
issues in terms of the registration process -- when you 
Say you are having difficulty in knowing precisely what 
the opposition wants; they don ' tf  nhave anything ine®tront 
of them with which to specifically agree or disagree 
with. 

Theirpposzi tion! supposediv @sa bSometotrher 
body regulated this and whatever information might have 
been in’ front of “the other *hbodies is net bercrer thas 
tribunal and; therefore, wevean ®t teliovyousatatinis 
stage whether or not in fact there is something we 
disagree with. Tecthat (nctosimivar!l Corulessieuation we 
are into? 

MS. MURPHY? “Weld? “thetvdt tir custy se 
this, ald right: “We “don’t “Knew today whet situation we 
are’ into; ‘anda TIT think! what’! want: Lordotbetone. feam 
finished with my submissions is give you an answer to 
the question that has come up a number of times which 
is: Why is the evidence structured the way it is, what 
generally is it that we are going to talk about, and 
what generally is it that we rely on. 

Because what I spoke to in my factum and 


what I'm speaking to today is advising that the 
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Ministry of Natural. Resources at this point is relying 
on the federal registration and provincial 
classification schemesin place for thesproposition that 
Linvistreaesonables tos conciludembhatathet usesofereqistered 
preducts vin ant approved-mannerniwill not result in 
significant human healthyeffects.)ethat! so the 
proposition that we are relying on. 

Now, that doesn't mean we don't go 
further in our evidence with other mechanisms and other 
things that happen after making that assumption. What 
we are saying is, that is a primary assumption that we 
Lo bende toarel yon. 

The difficulty is you haven't heard the 
evidence and you haven't heard the cross-examination. 

I don't know, for example, if people want to 
cross-examine on vthat segquibatory structures, the 
question is: Is there someone there to answer their 
questions. And I would suggest to you that the answer 
is yes. 

This Tiswene he thewWittiicubuies. I dem’ t 
know what questions they want to ask, but I can tell 
you that if they are asking questions generally about 
how that legislation works, that there are some people 
that are in these panels that would be able to respond 


at a certain, levels to mome of, those. questions... Untrl 
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we know what those questions are, we can't go any 
further to determine whether the evidentiary burden has 
been met. 

THE CHAIRMAN: ANG. Ls =o 

MS “MURPHY ?< She" iesayy ee vouLcdesakes te 
sort of later, once I have given you some more of the 
structure, I dolwant’ toPgqo back because l” knowett) ts a 
question and it’s fair to ask how do we see the whole 
Structure, what’s the theory Of Our whole casey anda 
intend to speak to that because I think that is 
important Lor you -to understand in order te consider 
this particular question. 

THE CHAIRMAN: Well, okay. Just before 
you -qoven; then’ l®’won’ t Snterrupe® your rurctner, buteas 
Lt "youre postttron;y "Or" MNER™s position that the Board 24 
entitled te -and-wiliebe given ther ooportunity to, Sin 
the structure (of your own casey totiscreat the 
sufficiency and/or reasonableness of the federal and 
provincial regulatory structure with regards to 
pestierdées) bul will Pnciwbetortventtenel opporluanaiy Lo 
investigate the material or studies upon which those 
other regulatory agencies arrived at their conclusions 
whiechnJulrimnately led -vorregqrstrarron? 

MS. MURPHY: 1 “SHINS SETS teors atc iveties 


there will be a possibility to explore how the 
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legislation works and certainly, to the extent of 
looking at how the Ministry of the Environment's 
legislation works, that may well be something that the 
Ministry of the Environment may want to answer 
questions about. 

But, in any event, how MNR deals with 
that Végislation and=so fEorth 1s certainly something 
that these witnesses can discuss and can answer 
Questions about. One of sthe Witnesses -—- by the way, i 
better mention, one of the witnesses in Panel 13 is Mr. 
Kingsbury. Mr. Kingsbury has a long experience dealing 
in as part of the federal regulatory process. So there 
are people to ask questions of that nature too. 

THE CHAIRMAN: Bui Canning Kaungsbury or 
any of the other witness on the panel answer questions 
about the basis upon which, say, the federal regulatory 
agency arrived at its conclusion? 

MS. MURPHY: ~On-4lacspec: f4.c iprnoduct? 

THE CHAIRMAN: Yes. 

Ms.’ MURPHY: No. 

THE CHAIRMAN: Okay. 

MS) MUR PHYes shAndsstthrs 1s “the problem 
because what you have asked me now is the second 
question,.is? )Wisilsthe.intormationvupon, whach those 


federal agencies made their decisions be available. 
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Thatswiniormation "isnot avaiable totus Sihatasvtrue 
and that's a problem. 

To the extent that we have any 
information that's available to us and we can provide 
it. That information 2s note-2 "the wntormmaci cniere trad 
upon by the federal regulatory agency in making its 
determinations is not information that is available to 
us). soowe “couldn ’trget "vb "and GpvVeuit Sto sya. 

MR. MARTEL: Will there be someone who 
will be able to answer questions with respect to the 
possible effects of pesticides or herbicides on people? 

We have a great deal of information how 
Lt might alfect Ssquatt1re™ lire "Griterrestria! LUrrep ious 
what about the possible effect -- and in fact there is 
a good deal of Information, having read 1th onahow we 
protect workers when they are in fact preparing to 
apply and prepare the sprays and whatnot, but will 
there be someone who is going to be able to answer 
questions either, the panel themselves here, as to the 
possible effects of exposure or overexposure to any of 
those toxic substances? 

MS. MURPHY = WLP thrnkeat  chis pouniiny 
best response to that is tnere will be people here who 
can respond to questions about how it is done, how risk 


assessment is done, but there is no one in our power to 
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get our hands on and no i aipara ernest THheAoOULeMDOWwe re Lo roet 
our hands on that shows how that particular assessment 

process was used with respect toa particuhar product. 

Wexudon t know. 

MR. MARTEL: «lscGont& think Eequite szsked 
thet though. al watutryingetondetedgtepossibie effects ; 
You mention in your own == in the BA itsel£, ¢you say 
there are possible effects. 

MS). pMUR PI : Right. 

Me MAR DE Ly te erg, wow aS it st at we a ei i — 
either the panel or someone else raising questions, 
will there be someone who can -- I mean, everyone knows 
there's latency periods when you deal with 
carcinogenics. So I mean, are we going to be able to 
ask someone some questions in that line to determine 
whether in fact the materials that are being used in 
fact ,are .or are not harmiul to. people? 

MS)... MURPHY) hl Ct Neel! ae 
pointing out, Mr. Martel, is exactly my problem and 
that is that with certain of the questions you are 
asking my answer is yes, there will be people who will 
be able .to respond to certain of your questions. . They 
will just have to respond to the ones you ask and when 
they can't respond they will say so. 


But until we know what your questions are 
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and Until they get an opportunity to respondastwe dont 
know what's left out and we won't know what's left out 
and what's left out that’s significant and” whether, in 
the circumstances, it is wise to attempt to supplement 
that until at least we have gotten to the end of the 
cross-examination of these two panels at the very 
least. 

Now, again, you are raising again 
something, as “2Psav-eirwoulalliken toscec) tegaanes fee 
later because I think the question that you ask is 
realiy relevant torthat Matrer d-satdni woud del ieesco 
discuss generally about the whole structure, because it 
does make a difference. 

The thing that-concerns me,  Ehough, ris 
that the thing we are talking about here today, the 
item we are talking about here today has a very strong 
emotional content, and’ Ivam concerned that. the 
emotional content in this particular matter may inform 
somebody's thinking to the extent that they might miss 
a basic prineiole: 

And, Mr. Jeffery, this has happened in 
this hearing toevdate on a ninber cf wocessicnss anavl 
won't cite specific examples, I will give you a general 
kind of example. What has been happening is, somebody 


is cross-examinuing a witness and they ask the witness a 
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question and the question -- the witness gives an 
answer or an opinion that that person wasn't expecting 
or didn't want and the person proceeds to attempt to 
get the witness to say something else or to elicit more 
informa thonm,)-01%) theswatness isayvsitidon't) know and the 
person attempts to elicit more. 

And eventually you, Mr. Chairman, have 
said) from tame to -bimey. i in-efifiect: «Mr dones, you have 
asked the question, you've had your answer. Mme ent! 
think this is wrong or that we need more, tell us about 
is une ViourTs Cases eAnditesmogest: hol ivouldthatiic! the iraght 
answer in those situations and I suggest you should 
think about this as being the right answer in this 
Situation as well. 

Now; I, was explaining: to you) what I 
thought were the weaknesses that caused this problem 
and jie thanked (ib eranedani ta eant ier ob Mem buewthere is 
something very important about the strengths of this 
legislation that shouldn't be missed because what's 
happening here today and in this hearing is something 
that demonstrates one of the strengths of the 
legislative scheme in Ontario that is different from 
the other schemes in other places that have been cited 
to you; that is, that the Environmental Assessment 


Document prepared by the decision-maker in this 
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situation s-— 

THE CHAIRMAN: Prepared by the proponent 
or the decisionmaker? 

MSLIcMURPHY 6 “Well Gthusitie tthetipoints 
The Environmental Assessment Document in this situation 
is prepared by the proponent for another 
decision-maker. It is not like the situation that 
obtains in the American case law and in the other 
Canadian situations, and this is really an essential 
difference. The ultimate decision-maker in an 
environmental assessment in Ontario is an independent 
third! party, thes Board of thievManie ter. 

THE CHATRMANS9 Se as (he? point you are 
making, Ms. Murphy, that in Ontervo the Environmental 
Assessment Document is proponent-generated for an 
independent decision-maker, being a tribunal in this 
casé; in’ other’ jurisdictions .it is) now necessarily 
prepared by the proponent? 

MSGUMURPHYAe  RiTiM@iherteaurasda Clans Tits 
prepared by the decision-maker. That's what happens in 
the American system that we are hearing about, the 
American federal system, is that the environmental 
assessment piece of paper and the person who prepares 
that and the person who makes the ultimate decision is 


the same person, all right. That's an essential 
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distance tonband bi wouldtimkegcosspeak teesbtee Jittie 
more. 

But I think what that means -~ and what 
PsA vecy simpertaniLeinsOntamntio pa ithe ithe sactiuial 
environmental assessment, the entire environmental 
assessment, 1s happening at the hearing, it is 
happening here and now especially where it is done at 
at a hearing. 

The environmental assessement, as it 
were, 1S completed in a public forum and all of the 
evidence that's led, including the evidence of other 
Dartiesje Mi. »Channrmeank seen ala mrooiiig, feo lbeireterring 
bo va ccase.-that y,actuadliing deals with cthat — jail of tHe 
evidence led by everyone in that large environmental 
assessment is considered by the Board and the Board 
comes to a decision on the substance of the matter. 

Therefore, I take exception. to Mr. 

Cas tigi dies ecommente mh inMmbaAGiw) fimn glosirprising wren 
he says that he is here only to rebut the environmental 
assessment. It is our view that the structure of this 
legislation was put together very much with the idea in 
mind that the individuals who are interested in this 
environmental assessment would come to this hearing not 
omly ,towcrta case agcdocument vworoumcase ea bute that they 


are .lereawLth Jameopportuns ty to coantrabucel tor the 
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process and to attempt openly to influence your 
decision, the wltimate decision. This (prédess is 
éntinelyropen. ‘tompecplentc fdomthat. That as enot the 
sutwation untthe omer niuinisdict tons: 

Southaty ingietante LAP iyvasiities potnitingd 
out “that in the other piunisaier sons Siivtthe =ameri can 
cases that you were hearing about, for example, what 
happens is the person who is going to make the ultimate 
decision also writes the environmental assessment and 
then decides. That's one thing that's very different. 

And another thing that's very tart ierent 
is) that an cthe American situation ttitere “'s rothing 
bualt anto the hegre eaten "that a ivews tor isomer 
penal (sane@eionS that saysei* eh tow stdtomet do Erte s 21S 
what happens to you. So the way they have do deal with 
nb un the Unvtedsstates ais (chamilia tat 
decision-maker writes their document and then comes to 
a decision and then they hand it out, what happens is 
if someone is unhappy with that decision, what they 
have do is go to a court and there the onus is entirely 
on. them, (‘that as a. situation of ay veal fonus.? That 
pebsonm 15a plaantitif Anwa courte Snd they footio that 
court; andthaves tomconvinee ithat® courtinot “theuithe 
ultimate decision was wrong, but that the 


decision-maker came to it in the wrong way. 
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And so what happens is, and what the 
American courts’ have: done) is ‘they have’ looked at that 
Inistworeishingseichatiias iproponeni isi lor A 
decision-maker is) required to do and they say: You had 
better make sure you've done every one of those and, if 
yous havent. weemidiipvacate:ivour! decisions 

But theys dont == tand’ they don’ t have’ any 
authority to change the decision. The decision-maker 
Dhens goess andhMtpvesstondot the avicimwand! cross the (2's 
and then makes a decision again, and’it can be exactly 
the same decision. 

TherStruc turesiiwOntario 1s: very 
aqitferent., Notronlyadosyoushaverva third scales who is 
naking. Chesultimate. decision but at's ocurtview that 
what they should be interested is in the substance of 
the matters that are before them not the dotting of the 
est Ssndsthe wrossiichlonmtne hie wrespecia biyevheres the 
other parties are able to come and influence the real 
Substance of the!’ deciston. VAnd I'm gust suggesting 
that to import some ideas that were developed in a very 
different sort of circumstances really undermines the 
whole purpose behind this legislation. 

LEM ecan mas khhyou tlomiock ate Gopage <3) then 
of my factum, I'm going to take a few minutes to take a 


bool: at eihe «faster. 
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And essentially we haven't added much 
into. the text pant’ of the Gecte Ie we Maeve pointed cut 
that the Ministry of Natural Resourcesantvends to call 
evidence on a number of matters and we've pointed out 
ini No. Quthate thes herbicides am ise" Tor bores t 
management all have agricultural and non-crop 
registrations as well as the forestry registration. 
That: information 2s" importante when’ you" Look rat the 
federal regulatory process to see what kinds -- what 
sort of burden of proof there 1s on people who are 
taking these products forward. 

We also point out, and I will be speaking 
to this at morerlength Pater? but wet also" point Ouk 
that the document that is being discussed, the document 
by Ormrod-and Ritter was (labeled on ats Lace" for 
information andl think that as"semething you should 
keep in mind, and- PiwoulldVilipke*to discuss the sory of 
results of that with you when I get to the end. 

If you go over the page, there's a review 
of the wajon weclions "oF “the Pests Gontrol rroducres 2cG, 
the (Canadian legislation) “end 1 fs" pernmteda ouw that in 


ection 6 -- in paragraph 6 under federal legislation 


ep) 


of pest toervdes imported into *#or4sela in” Candda Ler 
forestry must be registered and, in order to have the 


product registered, an applicgatvron™ for "a Certiticave of 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 16821 
Murphy 


registration must be made. So every product that is 
going to be used for these purposes has to have gone 
theough thas process. 

Lf .you «bockstosthe next part you will “see 
that Section 9(1) of the federal regulations requires 
that tthe sapplicants “provide stosthesMinisten, and what's 
important here as informatdon with respect to safety. 
Titve: ds 41.0) (po 1 nite fommisterrroumt hat this ave adirectiy jan 
issue when a person is seeking registration that they 
have §bOeproVide ea aardwie saspotnted, out «in «the 
legislation, therefore «thatecthere ds: am issvwe and thatr 
this information has to be provided. 

And .aS5 Yousiol low threughwsection. 9 (2) 
VOUeWLIL see i. nsome, detail ethewkinds* of information 
with respect. tomthat wsesue that’ is. mequared so that the 
Minister, can. make: decitsvons © finst of alk, about 
whether thes product shouldsbe regvetercd andwrit so, 
subject ptogwhateteums~andmecondimonss 

Andy thel peint .lowas makang \yearkier, LE 
you look to the bottom of that page that, where 
products are intended to be applied to plants or 
animals -or products thateare for human consumption, 
that further information is required with respect to 
data. aboutjadministration toctes ta animalspandeso forkh . 


You will see under paragraph 9 that the 
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Minister has the right to refuse to register a product 
in certarn @ireinstances ? “The @inipertant “one =for us 
today LS ianisectrvon (ay cena: 

"The Minister may refuse, where the use 

Of athe) contrel led “producer wri lead to an 

unde ceptable fr isktoneharmrtart. 

Anes Pyow-Go slo verve mex vepage: 

‘her ST Dube HSealin? Golante roan mal mer =the 

environment.” 

In tthe’ next part - it basreallyr sets souc 
Speci emniormat vont ha brs trequi red for seSetricced 
products and the evidence will be that the products 
that are used for forest management, for aerial 
applications are all restricted products under this 
legislation. You will see that has a requirement on 
the product itself to talk about whatever significant 
hazard’ thera might be to publve’ health Vand so Fortin. 
Sorthat rs2fignt onthe proaicy Gabeis 

And, finally, with respect to the federal 
legislation I wanted to draw your attention on my page 
8 -- 

MR. MARTEL: Could I ask a question, Ms. 
Murphy? -S0n®ther tape ming? isn’ Ehatesinivear tortthe 
WHMIS Agreement that you have to label the content on 


the drums or so on before using them? 
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MS MURPRYi “lem sorry, lwnichPagreement? 

MR. MARTEL: Like the WHMIS Agreement, 
the new federal/provincial agreement that came out in 
UO? S=Sespriung- of Wey Gwen 6bs "country wide? 

MoT EMURPH Y= ves sean ean Tar twat h 
requirements -- new requirements in Ontario. 

MR. MARTEL: Yes. 

MS. *MURPHY 3° FOccupatvonal Health vand 
Safety, for example, that requires information. As I 
lindens tand 0) and rh would have to iconsult, @but 24s ef 
understand it, the information that is required on 
these labels complies with the information that is 
required under Occupational Health and Safety. GE eae 
Wweongs) (Ll wil tadvise Teihaink Stitt (vs the *case: 

MR MAR TES Fine, thank you. 

MS AMUR PHY SO, an fittalty, che lest 
part with the federal leqvslatrion that’... would like to 
draw lyour abventawion SGotrecday 7, and © think othis is 
important because this legislation does not deal only 
with review and approval of new products, this 
leqistiation déals* win vthe on-going bight Gr the 
Minister to review and suspend or cancel registration 
Gena preducts 

And seovi Setrtout sections l9rand 20 of 


the regulations that advise that: 
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"During the period of registration, the 
Minis ten semayuwe=sor chai lewhen 
requested..." 

Ohe sletames Curneitearocund < 

"DUBLNOs tbhéewmperiodveol tneqistraticnaot athe 

contro Lled  preducty Sthegmpequetuanl shall 

when requested to do so by the Minister, 
satisfy the Minister that the 
avedidabidwty soimthe contretked Sproduct 

Wills notelead tio, ansunaecentable sriaskWor 

harietospubla erheaiden a, 

The onus there being on the person who 
wants to keep the registration, and that the Minister 
may cancel that registration. 

Those aremther, hiaghlights vand. fathankeac Ss 
importance, to, understands that s4his) is the eontext in 
which we are talking. 

The products that we are talking about 
here are registered under this legislation. We will 
take a minute to look at the Pesticides Act in Ontario. 
Again, the pesticides, referred tosims thats becuslation 
are the ones that are registered under the federal 
legislation. 

If you go over the page to page 9, I have 


set out,Section, 4,ofpthesOntariovleqisistiony® “This a6 
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aeseetion that talks @bouttbasrc! prohibitions: you 
Sal Mio, Syou tay nour wise these products that is: 
discharge “them into ——="“discharge pesticides in certain 
Gincinstances. And I's! basically saying: You may not 
discharge these products in circumstances that are 
Licelieeo cause wnetiry to people: and so forth.” Tt's 
worth "reading and “Mithink vou should keep in mind that 
that: wewstatutony prohibition for which there are 
sanctions. 

In the next paragraph I have explained 
that certain people who are engaged in applying these 
products must be licensed. The licences are given by 
the Ministry of the Environment. Once applicants meet 
the requirements of the Act, they give them courses and 
so forth and people have to pass a test, I believe, to 
get there licence. 

The next section I set out is very 
Ampomrant Fors thas Matter. “This Gey section 67(2) ‘and 
to try to get away from statutory language which is 
difficult to read sometimes, the idea is that for 
forest management, they are talking about any 
airborne -- any extermination from an airborne machine 
Writhethertob jective SE improving preduction ‘of Crown 
timber as defined in the Crown Timber Act must be done 


with a permit. 


c 
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So this is very important because what 
happens is that every time there is a project -- every 
project 1n whiehythe wiptentison Asso sono ies EO roOdUuc. —— 
one of these products from an aircraft, aerial 
applications, every single one of those projects must 
be subjected to a permit application and review of the 
application andethe giving sor sa, permubebysthes Ministry 
of the Environment. 

And you will hear in the evidence of the 
kinds of anformation sbhat. isp reyvi ded sti Gna 
CLIrCUuMS Tance. soOe1t. 1 Siest Sus iet hesee-produicie 
generally are approved and classified, each project is 
the subject of a licence -- of a permit rather, each 
DEOGIECE «Of. Ghis.. nace. 

The next section that I set out here 
indicates that the Director, that's the person 
appointed under that legislation, can cancel a permit 
or alter 4a permit ine«ecertai nrertraunstanceeoseinG 
think 1t' s amportant.tosravewa, lookeaatesome offethose 
circumstances, .but manysof pbhenterslatesic rine 
possibility that there's any danger to the health or 


safety of any person, or whether it is likely to be 


harmful or material -- or cause material discomfort to 
person. And there are a number of other sections 
there 
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so those permits can be changed, you can 
havVel Lermiswand condi tions lat lean be altered on that 
basis. 

Aud, Tinadiyp wergust point oute that 
there is also a Pesticides Advisory Committee separate 
from the Minister of the Environment that looks at 
these matters and can advise the Minister of the 
Environment on any matter they consider advisable. 

Soot SA npomtanti, here, to bear an- mind 
that all of these products that we are talking about 
are also regulated under the Ontario legislation, 
scheduled under the Onterio begislation; “and that 
approval is given with the aerial applications for each 
Speci ive project. 

Iwas Goingqptcaqomow to 4 new topic, TI 
Was WUSb cooing tondominbosethe taw. » So "mavboe we could 
stop here and start with that tomorrow. 

PHEVCHADRMAN se Shlersigiite. le tirunk that 
would be a good idea at this point. 

Thank you. I guess we will commence 
tomorrow at 9:00 a.m. and it looks like the morning 
will probably be taken up with the remainder of this 
motion and then we will probably hopefully get to the 
scoping exercise early afternoon tomorrow or at some 


point Comorrow aiternoon. 
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Mie CaS Ie ae 

MR CASTRELIe ee Meare Chnarrian, 0 gust 
wonder if my friend can advise me as to how long she 
will be tomorrow morning. 

MSG? MURPHY?) oe noni be “another nour, 1 
might, bes another? two." (fan not sure. ert Tine not 
take the wholes morning, Mra® Castraitia Since hes 
already replied to our material anyway. 

THE CHAIRMAN: I'm not sure you agreed 
With thats ire Catril lie 

MRE CASTRIDECAPeyoul re=rigcnit, Mr. 
Chairman. 

THE CHAIRMAN: However, we'll deal with 
that tomorrow. 


Thank? yout 


---Whereupon the hearing adjourned at 5:00 p.m., to be 
reconvened on Tuesday, May 9th, 1989, commencing at 
Seno ayaa: 
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